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[B-192581] 


Contracts — Protests — Timeliness — Small Business Set-Aside — 
Withdrawal—By Amendment 


Where protester received amendment to invitation for bids (IFB) less than 3 
hours before bid opening and filed protest within 10 working days of receipt, 
protest is timely under 4 C.F.R. 20.2(b) (2) (1978) as protester did not have 
reasonable opportunity to file protest before bid opening. 


Contracts — Awards — Small Business Concerns — Set-Asides — 
Eligibility—Unacceptable 


Bidder ‘on total small business set-aside which certifies it is small and that large 
business concern will manufacture, inspect, package, and ship supplies indicates 
that it intends to furnish supplies manufactured or produced by large business 
without small business making significant contribution to manufacture or pro- 
duction of contract end item. Therefore, bid would be nonresponsive under small 
business set-aside and bidder is not prejudiced by withdrawal of set-aside by 
amendment allegedly issued too close to time set for bid opening. 


Bids — Invitation for Bids — Cancellation — Not Required — 
Set-Aside Erroneous — Withdrawal by Amendment 

While bidders, actual or potential, may have been misled as to competition con- 
templated by inadvertent set-aside provision in IFB, any possible adverse impact 
on competition does not require corrective action in view of exposure of prices 
and inadvertent nature of deficiency. 

Contracts — Awards — Small Business Concerns — Set-Asides — 
Withdrawal — Procedural Compliance 

Where contracting officer erroneously and inadvertently fills out small business 
set-aside determination, small business set-aside withdrawal procedures are not 
for application. In any event, pre-bid-opening withdrawal of small business set- 


aside by contracting officer was subsequently approved by small business 
specialist. 
In the matter of Culligan, Inc., March 6, 1979: 

Culligan, Inc. (Culligan), protests award of a contract under invi- 
tation for bids (IFB) No. NOO104-78-B-0888, issued on July 3, 1978, 
as a total small business set-aside by the Navy Ships Parts Control 
Center, Mechanicsburg, Pennsylvania. The IFB solicited bids for two 
items of ion exchange resins used to purify water in nuclear reactors. 
Bid opening was scheduled for 11:15 a.m. on July 31, 1978. At 8:33 
a.m. on that date and after Culligan had already submitted its bid, 
Culligan received amendment AOOO2 withdrawing the small business 
set-aside. 

When bids were opened as scheduled, Culligan was second low 
bidder. The bids were as follows: 


Business 
Item 1 Item 2 size 


Diamond Shamrock Corp ; $79.00 Large. 
Culligan : 80.30 Small. 
Rohm & Haas Co E 79.85 Large. 
Illinois Water Treatment Co ; 83.50 Small. 
Tonics, Inc ' 91.40 Large. 
Bio-Rad Laboratories k 111.22 Small. 
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If the small business set-aside had not been withdrawn, Culligan 
would have been in line for award, assuming its bid was responsive. 
As will be discussed, Culligan’s bid was nonresponsive. 

On August 9, 1978, the procuring activity and this Office received 
a mailgram from Culligan protesting award to any other company 
but Culligan, alleging that the “last minute” amendment to the IFB 
materially altered the pricing consideration as a result of the inclu- 
sion of large business in the competitive environment. Further, Cul- 
ligan contends that amendment AOOO2 should be null and void since 
it was issued so late as to deprive Culligan of an opportunitty to re- 
assess its bid. 

In accordance with Defense Acquisition Regulation (DAR) § 2- 
407.8(b) (3) (1) (1976 ed.), partial award has already been made to 
Diamond Shamrock Corp. for the procurement of item 1 because that 
item is urgently required by the procuring activity. 

Amendment AOOO2 was issued July 24, 1978, and mailed July 27, 
1978, after the contracting officer discovered that he had erroneously 
set aside the procurement for small business. At the time the contract- 
ing officer was preparing the solicitation, he was also preparing solici- 
tations for the procurement of 45 other nuclear-type chemicals, all of 
which are procured under small business set-asides. The contracting 
officer inadvertently made a unilateral determination to set aside the 
subject procurement. Nevertheless, having intended that the procure- 
ment be unrestricted, the Navy also solicited bids from large busi- 
nesses. In fact, in past procurements the Navy had never set aside 
these resins, because the procuring activity believed that only large 
business concerns manufactured them. Culligan has submitted bids 
for the resins under prior unrestricted procurements. With the ex- 
ception of Bio-Rad Laboratories, all of the bidders, including Cul- 
ligan, proposed in the subject procurement to supply resins produced 
by a large business concern. We note that Bio-Rad Laboratories, a 
small business concern, also certified that it is a manufacturer of the 
resins. 

Initially, there is a question as to the timeliness of Culligan’s pro- 
test. Generally, to be timely, a protest must be filed before bid open- 
ing if it is based on alleged improprieties in the solicitation which are 
apparent prior to bid opening. GAO Bid Protest Procedures, 4 C.F.R. 
§ 20.2(b) (1) (1978). Culligan received amendment AOOO2 on July 
31, 1978, before bid opening, but did not file its protest until 7 work- 
ing days later. Under the circumstances of this case, where Culligan 
knew its basis for protest less than 3 hours before bid opening, we be- 
lieve that § 20.2(b) (1) is inapplicable because Culligan did not have 
a reasonable opportunity to file its protest before bid opening. 
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In cases other than those covered by § 20.2(b) (1), bid protests must 
be filed not later than 10 working days after the basis for the protest 
is known or should have been known. 4 C.F.R. § 20.2(b) (2) (1978). 
Since Culligan’s protest was filed within 10 working days after re- 
ceipt of amendment A0002, it is timely under § 20.2(b) (1). 

With regard to the effect of the “last minute” issuance of amend- 
ment A0002 to the IFB, DAR § 2-208(c) (1976 ed.) requires that if 
information contained in an amendment is necessary for bidders in 
submitting bids on the invitation or where the lack of such informa- 
tion would be prejudicial to uninformed bidders, no award shall be 
made unless the amendment is issued in sufficient time to permit all 
prospective bidders to consider the information in submitting or modi- 
fying their bids. However, no corrective action is required where, as 
discussed below, a bidder is ineligible for award and, therefore, suf- 
fers no prejudice by its failure to receive the information. See B- 
159454, August 17, 1966. 

This Office has consistently held that where a bid on a total small 
business set-aside fails to establish the intention of the bidder to fur- 
nish products manufactured or produced by small business concerns, 
the bid is nonresponsive and the bidder is ineligible for award. Alwmi- 
num Alloys Corporation, B-189550, October 20, 1977, 77-2 CPD 310; 
American Amplifier and Television Corporation, 53 Comp. Gen. 463, 
465 (1974), 74-1 CPD 10. A small business may subcontract work to 
a large business concern as long as the small business makes a sig- 
nificant contribution to the manufacture or production of the contract 
end item. Fire & Technical Equipment Corp., B-191766, June 6, 1978, 
78-1 CPD 415. However, if an examination of the bid by a contracting 
officer indicates that the bidder intends to furnish contract end items 
manufactured by a large business concern, the bid is properly rejected 
as nonresponsive. B-175337, January 3, 1973; B-170114, February 24, 
1971. 

Culligan certified that it was a small business concern and that the 
resins would be manufactured by a small business concern, but also 
stated that the resins would be manufactured, inspected, packaged and 
shipped by Ionac Chemical Company, Division of Sybron Corpora- 
tion, which, according to the contracting officer, is a large business 
concern. Culligan has not contested this fact. It is apparent from the 
bid that Culligan did not intend to make a significant contribution to 
the manufacture of the contract end item, and rejection of Culligan’s 
bid under the unamended IFB as nonresponsive would have been re- 
quired. See B—-175337, supra; B-170114, supra. Therefore, since Culli- 
gan was not prejudiced by the “last minute” issuance of amendment 
A0002 withdrawing the set-aside, no corrective action is warranted. 
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While we are not unmindful that bidders, actual or potential, may 
have been misled as to the competition anticipated, any possible ad- 
verse impact on competition must be weighed against the fact that 
prices have been exposed and the deficiency here resulted from inad- 
vertency. Therefore, we do not believe corrective action would be 
appropriate. 

This Office has frequently held that after a small business set-aside 
has been withdrawn, the proper procedure is to resolicit so that all 
eligible bidders may have an opportunity to compete. Lawrence W. 
Rosine Company, 55 Comp. Gen. 1351 (1976) , 76-2 CPD 159. However, 
in this case, bids have been exposed, there has been adequate competi- 
tion and the bids are considered reasonable. See Culligan, Incorpo- 
rated, Cincinnati, Ohio, 56 Comp. Gen. 1011, 1013 (1977), 77-2 CPD 
242. Therefore, we do not recommend resolicitation of the procurement. 

However, in the future, the procuring activity should adhere to 
DAR §2-208(b) (1976 ed.), relating to amendments of invitations 
for bids, which provides that before an amendment is issued, the 
period of time remaining until bid opening and the need for extending 
such period by postponing the time set for bid opening must be con- 
sidered ; also, where only a short time remains before the time set for 
bid opening, consideration should be given to notifying bidders of an 
extension of time by telegram or telephone and such notification should 
be confirmed in an amendment. 

With regard _to the contention that the amendment should be con- 
sidered null and void, presumably because withdrawal was not prop- 
erly effected, the DAR prescribes procedures for the making and with- 
drawal of small business set-asides. DAR § 1-706.1(b) (1976 ed.) pro- 
vides in part that a procurement shall be set aside when such action is 
determined to be in the interest of assuring that a fair proportion of 
Government procurement is placed with small business concerns, The 
contracting officer intended no such determination in this case since 
he believed that only large business concerns manufactured the resins. 
The fact that large concerns also were solicited further evidences that 
the contracting officer inadvertently made the procurement a set-aside. 
Since the set-aside was made through inadvertence and the contract- 
ing officer intended the procurement to be unrestricted, the procedures 
pertaining to the withdrawal of set-asides are not for application. See 
Groton Piping Corporation and Thames Electric Company, B-185755, 
April 12, 1976, 76-1 CPD 247. At any rate, we note that after amend- 
ment A0002 was issued the contracting officer informally sought and 
received approval of the withdrawal from the smail business special- 
ist. Further, if the amendment was considered null and void, as urged 
by Culligan, as noted previously, Culligan would not have been eligible 
for award as a small business. 

Accordingly, Culligan’s protest is denied. 
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Courts—Judgments, Decrees, etc.—Payment—“Final Judgment” 
Requirement 

Judgments against the United States awarding back pay under the Back Pay 
Act but not indicating the dollar amount to be paid are nevertheless money judg- 
ments against the United States and therefore payable from the permanent ap- 
propriation established by 31 U.S.C. 724a. However, since an agency’s computa- 
tion of back pay is subject to judicial review, a judgment without a dollar amount 
cannot be considered “final” for purposes of certification for payment until 
General Accounting Office has been furnished the agency’s computation together 
with written indication, administrative or judicial, that the plaintiff will accept 
the amount in satisfaction of the judgment. 

Appropriations — Permanent Indefinite — Judgments — Against 
Government 

Even though the agency or unit head is the nominal defendant in an employment 
discrimination suit under Title VII of the Civil Rights Act of 1964, as amended, 
a suit under 42 U.S.C. 2000e—16 is nevertheless a suit against the United States. 
Judgments against the Federal Government in Title VII actions are therefore 
payable from the permanent appropriation established by 31 U.S.C. 724a. 

In the matter of Payment of judgments under Back Pay Act and 


Title VII of Civil Rights Act, March 7, 1979: 


This decision is the result of two questions which have arisen in 
recent months. The questions involve the source of funds for the pay- 
ment of judgments and awards against the United States in various 
contexts, and hence are treated together. 

For the most part, judgments against the United States are paid 
from the permanent indefinite appropriation contained in 31 U.S.C. 
§ 724a (1976), as amended by Pub. L. No. 95-26 (May 4, 1977), 91 
Stat. 61, 96, set forth in pertinent part below: 


There are appropriated, out of any money in the Treasury not otherwise appro- 
priated, such sums as may be necessary for the payment, not otherwise provided 
for, as certified by the Comptroller General, of final judgments, awards, and 
compromise settlements, which are payable in accordance with the terms of sec- 
tion 2414, 2517, 2672, or 2677 of Title 28 * * *. 

The questions to be considered are whether judgments and awards in 
the following situations are payable from the indefinite appropriation 
or from agency appropriations (“otherwise provided for”). 
(1) Judgments under the Back Pay Act which direct the payment 
of back pay but which do not specify the dollar amount to be paid. 
(2) Judgments under Title VII of the Civil Rights Act of 1964, 


42 U.S.C. 2000e, as amended. 


1. Judgments involving the Back Pay Act. 





The Back Pay Act entitles employees of agencies specified in the 
Act to back pay where the employee “is found by appropriate author- 
ity under applicable law, rule, regulation, or collective bargaining 
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agreement, to have been affected by an unjustified or unwarranted 
personnel action.” 5 U.S.C. § 5596 (1976), as amended by section 702 
of the Civil Service Reform Act of 1978, Pub. L. No. 95-454 (Octo- 
ber 18, 1978), 92 Stat. 1111, 1216 (5 U.S.C. 5596(b)). Implementing 
regulations are found at 5 C.F.R. §§ 550.801 e¢ seg. The regulations 
recognize a court of competent jurisdiction as an “appropriate author- 
ity” under the Act. 5 C.F.R. § 550.803(c). Actions are brought in the 
Court of Claims or in the district courts. One of the more common 
situations is a claim of wrongful termination or dismissal and the 
remedy sought is reinstatement plus back pay. 

It is clear that a covered judgment which awards back pay and 
specifies the amount to be paid is payable, upon becoming final, from 
the permanent judgment appropriation. See 31 U.S.C. § 724a, supra; 
28 U.S.C. §2414; 28 U.S.C. § 2517. It is equally clear, where a judg- 
ment orders reinstatement or other corrective action but does not men- 
tion back pay, that entitlement to back pay arises from the Back Pay 
Act rather than from the judgment itself, and in such a case the back 
pay is payable by the employing agency from its own appropriations. 

The more difficult situation is a judgment which directs the payment 
of “back pay in accordance with the Back Pay Act,” or similar lan- 
guage, but does not contain a specific amount. The situation does not 
arise in a Court of Claims judgment since, under current Court of 
Claims procedures, the amount is obtained from the employing agency, 
through the General Accounting Office, prior to issuing the judgment, 
and then included in the judgment. It does occur occasionally, how- 
ever, in district court judgments. Examples are Marr v. Lyons, W.D. 
Okla., Civil No. 72-286, judgment entered January 18, 1974 (order on 
related motion reported at 377 F. Supp. 1146); Van Winkle v. 
McLwucas, 8.D. Ohio, Civil No. 4537, judgment entered June 16, 1975 
(separate issue reported at 537 F. 2d 246 (6th Cir. 1976), cert. denied, 
429 U.S. 1093). 

It may be argued that a judgment which orders the payment of 
back pay without including a dollar amount is not a money judgment 
within the scope of 28 U.S.C. § 2414 and 31 U.S.C. § 724a, but that 
the payment of back pay in such a case is a part of the. administrative 
action to be taken by the employing agency. Our research has disclosed 
relatively little judicial guidance. White v. Bloomberg, 360 F. Supp. 
58 (D.Md. 1973), aff’d., 501 F. 2d 1379 (4th Cir. 1974), was a suit for 
reinstatement and back pay by a discharged Postal Service employee. 
After determining that the plaintiff was entitled to back pay, with- 
out specifying the amount, the District Court found that a judgment 
against the Postal Service is not “one against the sovereign,” and 
awarded post-judgment interest under 28 U.S.C. § 1961 which man- 
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dates interest “on any money judgment in a civil case.” The Court 
concluded : 

Herein, on June 23, 1972, this Court specifically directed payment of back 
wages from the date of White’s discharge to the date of White’s reinstatement. 
The former date was October 30, 1970; the latter, June 29, 1972. The amount of 
back wages for each and every part of that period up to and including June 23, 
1972, and White’s rate of pay from and after June 23, 1972, were known on 
June 23, 1972 and at all times thereafter. So were the facts in connection with 
the amount earned and received by White from any employment he engaged in 
between October 30, 1970 and June 23, 1972. Thus, only simple mathematical cal- 
culations were required on and after June 23, 1972 to determine the dollar 
amount of back wages payable by the Postal Service to White. Accordingly, this 
Gourt’s June 23, 1972 Order constituted a money judgment. 360 F. Supp. at 63. 
The Fourth Circuit affirmed on the rationale that post-judgment 
interest was a normal incident of the Postal Service’s power to “sue 
and be sued in its official name.” 501 F. 2d at 1885-86. 

Fitzgerald v. Staats, 578 F. 2d 485 (D.C. Cir. 1978), cert. denied, 
December 4, 1978, involved an Air Force employee ordered to be 
reinstated by the Civil Service Commission upon a finding of im- 
proper termination. The litigation involved several issues relating to 
the amount of back pay to be paid. Part of the Court’s holding was 
that 31 U.S.C..§ 227, which directs the withholding of debts owed to 
the United States from final judgments, was not applicable because 
Fitzgerald was not a judgment creditor. The Court noted: 

The decision of the Commission was not, as Fitzgerald contends, an award of 
a sum certain in the form of a judgment. It was a ruling that Fitzgerald was 
entitled to the remedy provided by the Back Pay Act, which, by its terms, 
requires some non-mechanical calculations. The three opinions of the Comp- 
troller General cited above reveal the extent to which the calculations in the 
instant case were not self-evident, and thus the extent to which the Civil Service 
Commission’s ruling was not a judgment for a sum certain. 578 F. 2d at 439. 

While it seems clear that an award of back pay which does not 
include a dollar amount is not a “sum certain,” we are of the opinion 
that a judgment ordering the payment of back pay is nevertheless a 
money judgment. 55 Comp. Gen. 1447 (1976). (Fitzgerald did not 
involve a judgment and thus the source of payment was not an issue.) 
Where a judgment orders the payment of back pay, that directive is 
part of the judgment and the judgment is therefore payable from the 
permanent appropriation. 

Further, in our opinion, the language of the Back Pay Act is not 
sufficient to invoke the “otherwise provided for” exception in 31 U.S.C. 
§ 724a. The Back Pay Act, quoted swpra, establishes an entitlement to 
u monetary remedy under specified circumstances, but there is no pro- 
vision made to authorize payment from agency funds when the en- 
titlement arises as a result of a court’s determination rather than 
administrative action. 

It is also our opinion, however, that a judgment for back pay with- 
out a dollar amount is not, in and of itself, “final” for purposes of our 
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certification for payment, even though it may be final with respect to 
plaintiff’s right to recover. In order for a judgment to be paid from 
the permanent appropriation, it must be certified by the Comptroller 
General to the Treasury Department for payment. 31 U.S.C. § 724a, 
supra. This cannot be done until we have been furnished the amount 
to be certified for payment, with the assurance that it is not subject to 
further litigation. Under the back pay regulations, the employing 
agency must perform the computations. 5 C.F.R. § 550.804(a). It is 
clear that the agency’s calculation is not binding on the plaintiff and 
is subject to judicial review. F.g., Burke v. Green, 422 F. Supp. 350, 
358 (E.D. Penn. 1976). The Fourth Circuit in White v. Bloomberg, 
supra, discussed the problem as follows: 

In many cases the court may be able to compute back pay at the time it 
orders reinstatement. If a particular case presents a complex dispute over com- 
putation, the district court has discretionary power to bifurcate the proceedings 
under Rule 42(b) or Rule 56(c). Indeed, the district court might have done so 
here had it been asked. Or the district judge may prefer to have the employee 
and the agency seek agreement on the computation of back pay. If so, he may 
follow a procedure that has been employed in other Back Pay Act cases, order- 
ing reinstatement and retaining jurisdiction over the back pay issue in case 
the parties cannot reach an administrative settlement. * * * 501 F. 2d at 1385. 

Accordingly, judgments awarding back pay will be certified for 
payment from the permanent appropriation, but where the judgment 
does not specify the amount to be paid, we must be furnished the 
employing agency’s computation, together with written indication that 
the plaintiff will accept the amount in satisfaction of the judgment. If 
the parties agree on the amount, the written indication may be a sepa- 
rate letter from the plaintiff or the plaintiff’s counsel, or may be incor- 
porated into the Justice Department’s transmittal letter. If the latter 
approach is used, the transmittal must plainly state that the plain- 
tiff has agreed to accept the amount computed by the employing agency 
(or some compromise figure, if that is the case) in satisfaction of the 
judgment. If the parties are unable to agree, further resort to the 
court may be necessary. In that event, the amount finally determined 
to be payable should be specified in an amended judgment or sup- 
plemental order. 

The point is that the judgment is not final for payment purposes 
until there is an agreed-upon amount. Disputes over the amount to be 
paid must be resolved—administratively or judicially—prior to the 
submission for payment. 


2. Judgments under Title VII of the Civil Rights Act. 

Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e e¢ seq., 
prohibits employment discrimination. When originally enacted, it did 
not apply to the Federal Government. It was made applicable to the 


Federal Government by section 11 of the Equal Employment Oppor- 
tunity Act of 1972, 42 U.S.C. § 2000e-16. 
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Title VII actions are brought in the United States district courts, 
which have broad discretion in fashioning remedies. Monetary awards 
in Title VII cases, although they may conceivably take the form of 
damages (Hodge v. Commissioner, 64 T.C. 616 (1975)), generally 
represent back pay. The authority of a court to award back pay in 
a Title VII action is found in section 706 of the Civil Rights Act, 42 
U.S.C. § 2000e-5(g), set forth in pertinent part below: 

If the court finds that the respondent has intentionally engaged in or is in- 
tentionally engaging in an unlawful employment practice charged in the com- 
plaint, the court may enjoin the respondent from engaging in such unlawful 
employment practice, and order such affirmative action as may be appropriate, 
which may include, but is not limited to, reinstatement or hiring of employees, 
with or without back pay (payable by the employer, employment agency, or 
labor organization, as the case may be, responsible for the unlawful employ- 


ment practice), or any other equitable relief as the court deems appropriate. 
* * * [Italic supplied.] 


In addition, 42 U.S.C. § 2000e-16(c) provides that “the head of the 
department, agency, or unit, as appropriate, shall be the defendant” 
in a Title VII suit brought by a Federal employee. The question is thus 
whether, by virtue of the italic language in 42 U.S.C. § 2000e- 
5(g), supra, in conjunction with the quoted portion of section 2000e- 
16(c), payment of a judgment for back pay under Title VII is 
“otherwise provided for” and therefore payable from agency appro- 
priations. 

The italic language in 42 U.S.C. § 2000e-5(g). anoted above, 
was a part of the original 1964 Act; that is, it was enacted at a time 
when Title VII was not applicable to the Federal Governmenc. ‘1 ‘aus 
it could not have been originally intended to affect the source of funds 
for the payment of judgments involving the Federal Government. Its 
intent appears to have been merely to establish that back pay would 
not necessarily be payable by the employer, but could be payable by 
an employment agency or labor organization if the court found that 
the employment agency or labor organization was responsible for 
the unlawful practice. Thus, it is possible under section 2000e-5(g) 
for a court to order an employee reinstated with back pay, to be paid 
by someone other than the employer. But for the italic language, 
section 2000e—5(g) would have seemed to indicate that back pay 
would be payable in all instances by the employer. 

When Title VII was extended to the Federal Government in 1972, 
Congress saw no need to repeat entire sections of the existing law. 
Instead, Congress merely incorporated the applicable portions of the 
existing procedure by including 42 U.S.C. § 2000e-16(d), as follows: 


The provisions of section 2000e-5(f) through (k) of this title, as applicable, 
shall govern civil actions brought hereunder. 


We find nothing in the legislative history of the Equal Employment 
Opportunity Act of 1972 to indicate that Congress intended to ad- 
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dress the question of whether the judgment would be payable from 
the indefinite appropriation or by the defendant agency from its own 
funds. While it is certainly possible to view the defendant agency as 
the “employer,” it is equally possible to read “employer” as the United 
States. We have also found no explanation in the legislative history of 
the requirement to designate the agency head as defendant. However, 
as one court has noted: 

Although the commanding officer of the Shipyard was the nominal] defendant 
against whom Richerson’s action had to be brought under 42 U.S.C. § 2000e— 
16(c), in reality Richerson’s claim was against the United States. Richerson v. 
Jones, 551 F. 2d 918, 925 (3d Cir. 1977). 

Accordingly, in the absence of more specific indication that Con- 
gress intended Title VII judgments to be treated differently from 
other money judgments against the United States, it is our view that 
Title VII judgments fall within the scope of 28 U.S.C. § 2414 and 
31 U.S.C. § 724a and are payable from the permanent appropriation. 

The portion of the discussion of Back Pay Act judgments, supra, 
dealing with the “finality” for payment purposes of judgments which 
award back pay but do not contain dollar amounts is equally ap- 
plicable to Title VII judgments. 

It should be noted that a Title VII violation does not necessarily 
entitle the employee to back pay. Therefore, a Title VII judgment 
which orders reinstatement without reference to back pay does not 
automatically result in a charge to agency appropriations. 


[B-193065] 


Contracts—Awards—Small Business Concerns—Certifications— 
Competency—Urgency Exception Eliminated 

Veterans Administration contracting officer’s determination of nonresponsibility, 
based on preaward survey which concluded that small business concern, other- 
wise in line for award, does not have capacity to perform required work, must be 
referred to Small Business Administration for consideration under certificate of 


competency program since applicable law and regulations no longer allow excep- 
tion to this requirement based on urgency. 


In the matter of Hatcher Waste Disposal, March 7, 1979: 


Hatcher Waste Disposal (Hatcher) protests the award of a con- 
tract to Mobile Waste Controls (Mobile), doing business as Arkansas 
Waste Disposal, under invitation for bids (IFB) 598-17-79, issued 
by the Veterans Administration Medical Center (VA), Little Rock, 
Arkansas. 

The IFB solicited bids for trash removal services to be performed 
at two VA hospitals in the Little Rock area and at the Little Rock 
National Cemetery. Bidders could offer to perform these services for 
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a 1-year or 3-year period beginning on October 1, 1978. The IFB was 
mailed to four prospective bidders with bid opening scheduled for 
September 21, 1978. However, due to the issuance of amendment No. 1, 
the date for bid opening was changed to September 26, 1978. Three 
bids were received, and Hatcher, a small business, offered the low bid 
to provide the required services for the two VA hospitals for a period 
of 3 years. Mobile was second low bidder on this item and low bidder 
for the services to be provided the Little Rock National Cemetery. 

On September 28, 1978, the VA conducted a preaward survey of both 
Hatcher and Mobile. While the survey team found Mobile to be an 
efficient and well-run company, it questioned whether Hatcher could be 
ready to perform if awarded the contract. Specifically, the survey team 
did not believe that Hatcher either owned or had readily available 
sufficient equipment and facilities to permit it to begin performance 
on October 1, 1978. Based upon these findings, the contracting officer 
telephoned Hatcher on September 29, 1978, to indicate that a letter 
was being sent to it rejecting its bid on the grounds that the lack of 
equipment on hand was a major deficiency. In other words, Hatcher 
was determined to be nonresponsible. On that same day, Hatcher filed 
a protest with our Office. 

Hatcher argues that the brief period of time allowed between bid 
opening and the date for performance is prejudicial to a small business, 
such as itself, which has to make arrangements to obtain additional 
equipment. Moreover, Hatcher contends that the preaward survey team 
chose to disregard all the information it was given explaining the 
steps Hatcher was taking to get itself ready to begin performance on 
October 1, 1978, and that this is reflected in its report which is inac- 
curate and incomplete. Finally, Hatcher maintains that as a small 
business it had the right to apply for a certificate of competency 
(COC) from the Small Business Administration (SBA), but was 
never given the opportunity. This, Hatcher argues, is in violation of 
the Small Business Act (15 U.S.C. 631 note), as amended by Pub. L. 
No. 95-89. 

The VA candidly admits that there were too few days between bid 
opening and the time performance was to begin and has stated that 
steps have been taken to avoid this problem in the future. The VA 
also admits that the contracting officer failed to request a COC from 
SBA, but excuses this failure on the grounds that if a referral to SBA 
had been made the two hospitals would have suffered a disruption in 
their trash removal services while waiting for SBA to make its de- 
termination. The VA points out that attempts were made to negotiate 
a short term contract for 30 days in order to allow more time for such 
things as SBA determinations, but that these proved fruitless. Thus, 
due to the potential health hazard which would result from a disrup- 





318 DECISIONS OF THE COMPTROLLER GENERAL [58 


tion of trash services, the VA believes that an emergency existed and 
that the contracting officer was justified in bypassing SBA and award- 
ing the contract to the second low bidder, Mobile. While conceding, 
therefore, that there has been a violation of the SBA Act, the VA 
again states that steps have been taken to avoid this in the future. 
Finally, in regard to the accuracy of its preaward survey, the VA 
believes that Hatcher’s allegations of incomplete and incorrect find- 
ings are not supported by the facts. 

The controlling factor in this protest is the contracting officer’s 
failure to refer the question of Hatcher’s responsibility to the SBA as 
required by the Small Business Act, 15 U.S.C. § 637(b) (7) (1976), 
as amended by Pub. L. No. 95-89, 91 Stat. 557, effective August 4, 
1977. Under this act, the SBA is empowered to certify conclusively to 
Government procurement officials with respect to all elements of re- 
sponsibility. See Com-Data, Inc., B-191289, June 23, 1978, 78-1 CPD 
459. 

From the record presented, the VA appears to be arguing that the ur- 
gency of maintaining continuous trash removal services for its two hos- 
pitals permits an exception to this statutory requirement so long as a 
level above that of the contracting officer concurs in the decision tomake 
the award to other than the low bidder. Until recently, the Federal 
Procurement Regulations (FPR) permitted just such an exception. 
See FPR § 1-1.708-2(a)(1) (1964 ed. amend. 174). However, the 
Small Business Act, as amended by Pub. L. No. 95-89, makes no ex- 
ception for urgency as a ground for not referring the question of a 
small business’ responsibility to SBA. Therefore, effective June 14, 
1978, FPR was amended to eliminate the urgency exception it had 
previously allowed. See FPR § 1-1.708-2(a)(1) (1964 ed. amend. 
192). 

Clearly, then, VA had no basis for not referring the question of 
Hatcher’s responsibility to SBA and has violated the Small Business 
Act in failing to do so. We have been notified that the VA has recently 
referred this matter to SBA for possible issuance of a COC, but that 
SBA has deferred consideration pending our decision. We request, 
therefore, that SBA proceed in its consideration of whether issuance 
of a COC is appropriate in this case. If a COC is issued, and Hatcher 
accepts award for the balance of the contract term, the current con- 
tract with Mobile should be terminated for the convenience of the 
Government. If a COC is not issued or Hatcher refuses such an award, 
no further action is required. 

By letters of today, we are informing the Administrators of Vet- 
eran Affairs and SBA of our recommendation. 

Accordingly, the protest is sustained. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 319 
[[B-193316] 


Officers and Employees — Transfers — Relocation Expenses — 
Incident to Change of Official Duty Station 

The words “general local or metropolitan area” as used in paragraph 2-1.5b (1) 
of the Federal Travel Regulations (FTR) are descriptive rather than restrictive. 
These are general criteria rather than fixed rules to be narrowly applied in all 
cases involving transfer between official stations which are relatively close to 
each other. Therefore, it does not follow that for relocation to be incident to 
transfer of duty station it must invariably result in less commuting time and 
distance. 

Officers and Employees — Transfers — Relocation Expenses — 
Mileage—Effect on Relocation Determination 

Where the old duty station and the new duty station are located 77 miles apart 
and the employee’s residence from which he commuted daily 43 miles to the old 
station is located midway between the two stations, fact that employee chose 
to relocate to the new station, rather than continue to commute 45 miles daily, 
does not preclude a determination that the relocation was incident to the 
transfer. 

In the matter of Harvey Knowles—Relocation Expenses, March 12, 
1979: 


This action is in response to a letter from H. Larry Jordan, Author- 
ized Certifying Officer, Department of Agriculture. Under 31 U.S.C. 
82d (1976), he requests our decision as to whether a claim by Mr. Har- 
vey Knowles for expenses incurred in connection with his transfer of 
station may be paid. 

Mr. Knowles, an employee of the Food and Nutrition Service of the 
Department of Agriculture, was authorized to change his official duty 
station from Greensboro, North Carolina, to Raleigh, North Carolina. 
Travel Authorization No. 17-612-40, dated June 23, 1976, was issued 
for that purpose. At the time Mr. Knowles’ official duty station was 
changed and apparently during the time his duty station was at 
Greensboro, he resided in Hillsborough, North Carolina. Hillsborough 
is located almost equal distance between Greensboro and Raleigh. 
Greensboro is approximately 43 miles west of Hillsborough and Ral- 
eigh is approximately 45 miles southeast of Hillsborough. The official 
distance between Greensboro and Raleigh by the most direct route is 
77 miles. Mr. Knowles sold his residence in Hillsborough and pur- 
chased a new residence in Raleigh, about a year after the transfer. The 
sale and purchase settlement dates were June 15, 1977, and June 16, 
1977, respectively. He submitted a travel voucher claiming reimburse- 
ment for transportation of household goods, miscellaneous expenses, 
and expenses for the sale of residence at Hillsborough and purchase 
of residence in Raleigh. Since paragraph 2-1.5b(1) of the Federal 
Travel Regulations (FTR) (FPMR 101-7, May 1973) provides that 


* * * Ordinarily, a relocation of residence shall not be considered as incident 
to a change of official station unless the one-way commuting distance from the 
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old residence to the new official station is at least 10 miles greater than from 
the old residence to the old official station. * * 

the Food and Nutrition Service believes that the relocation of residence 
was not incident to his transfer. 

Under 5 U.S.C. 5724 and 5724a (1976) travel and transportation 
and other relocation expenses of transferred employees may be author- 
ized or approved by the head of an agency pursuant to such regula- 
tions as the President may prescribe. Implementing regulations are 
found in chapter 2 of the FTR. Paragraph 2-1.3 of those regulations 
provides that travel and transportation expenses and applicable allow- 
ances are payable in the case of the transfer of an employee from one 
official station to another for permanent duty provided, among other 
things, that the new official station is at least 10 miles distant from the 
old official station and, in case of a relatively short distance relocation, 
a determination of eligibility is made under the provisions of para- 
graph 2-1.5b(1) of the FTR. 

The regulations do not define “short distance” except that the term 
is used in paragraph 2-1.5b(1) as follows: 


When the change of official station involves a short distance within the same 
general local or metropolitan area, the travel and transportation expenses and 
applicable allowances in connection with the employee’s relocation of his resi- 
dence shall be authorized only when the agency determines that the relocation 
was incident to the change of official station. * * * [Italic supplied,] 

In B-175822, June 14, 1972, we held that if the employee in fact 
commutes daily to his new official station from the newly purchased 
residence, the fact that the residence is located in the same city as his 
former residence would not in itself preclude reimbursement of ex- 
penses incurred in connection with either real estate transaction. In 
that decision we stated that the words “general local or metropolitan 
area” are descriptive rather than restrictive. See also 54 Comp. Gen. 
751 (1975) and B-167171, August 8, 1969. We have also held that 
whether a change of official station involves a “short distance” within 
the purview of the regulations does not change the standard applica- 
ble to all cases that an employee’s relocation of residence be “incident 
to the change of official station.” See B-172705, May 21, 1971; B- 
167171, supra. Those decisions also characterize the determinative fac- 
tors as general criteria rather than fixed rules to be narrowly applied 
in all cases involving transfer between official stations which are rela- 
tively close to each other. Therefore, it does not follow that for relo- 
cation to be incident to a transfer of duty station it must invariably 
result in less commuting time and distance. 

Section 2-1.5b is for application where the change of official station 
is within the same general local or metropolitan area but a hard and 
fast rule should not be applied. In the present case the distance be- 
tween the old and the new station was 77 miles. To hold that hese 
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communities are in the same general locale or that Greensboro and 
Raleigh are within the same metropolitan area would appear unrea- 
sonable. Further, the fact that the employee chose to commute daily 
a distance of 43 miles to Greensboro should not preclude him from 
moving to a residence only 8 miles from the new duty station in Ral- 
eigh when the distance between the old and new stations is 77 miles. 
To require the employee to continue to commute 45 miles or to move 
his residence at his own expense would be unreasonable. 

Since no final determination appears to have been made by the De- 
partment of Agriculture as to whether Mr. Knowles’ move was inci- 
dent to his transfer, and since the question has been presented for our 
determination, we hold that the relocation of residence from Hills- 
borough to Raleigh was incident to his transfer from Greensboro to 
Raleigh. Accordingly, Mr. Knowles should be reimbursed allowable 
relocation expenses in connection with his move. The voucher sub- 
mitted may be paid if otherwise proper. 


[[B-164031 (5) .29] 


Appropriations—Fiscal Year—Availability Beyond—Contracts— 
Two Fiscal Years 

Norton Sound Health Corporation annually has entered into contracts with 
Indian Health Service (IHS), Health, Education, and Welfare, to provide health 
care services during that fiscal year and desires to carry over into the succeeding 
fiscal year any unexpended funds to provide for medical services it will render 
in that year. Although provisions of 25 U.S.C. 18a (1976) make the funds avail- 
able for 2 years, this authority has been overridden annually by provision in 
appropriation acts restricting use of funds to current fiscal year unless specifically 
provided for otherwise in the appropriation act involved. Appropriations made 
to IHS for fiscal year 1978 contain no such specific provision and funds lapse at 
end of that year. Appropriation act for fiscal year 1979 makes IHS funds appro- 
priated therein available until the end of fiscal year 1980. 


In the matter of Norton Sound Health Corporation, March 14, 1979: 


The Norton Sound Health Corporation (NSHC) requests our views 
on three questions concerning the carryover of funds not obligated 
under an Indian Health Service (IHS) contract. 

The Corporation’s Executive Director states that, “Most recently 
there has been some confusion” within DHEW [the Department of 
Health, Education, and Welfare] and THS as to whether such carry- 
over is possible within existing law and regulations.” We are asked to 
resolve the “confusion.” As explained in more detail below, only when 
the applicable appropriations act permits funds to remain available 
for an additional fiscal year is the carryover of contract funds for 
health services authorized. 

Utilizing funds from the Office of Economic Opportunity, the 
NSHC was established in 1970 as a private corporation under the laws 





322 DECISIONS OF THE COMPTROLLER GENERAL 


of the State of Alaska. Starting in 1974, the Alaska Area Native 
Health Service, a component of the Indian Health Service, Depart- 
ment of Health, Education, and Welfare, began contracting with 
NSHC, initially for the provision of physician’s services. According to 
NSHC’s Executive Director, 

That contract has now been expanded to 2 contracts which together encompass 
responsibility for an entire comprehensive regional health delivery system. The 
contract vehicle was and is cost-reimbursement type for health service programs. 

The Executive Director notes that both the authorizing legislation 
and the applicable regulations appear to provide some authority for 
carrying over unexpended fiscal year funds. He notes that there is a 
continuous growth in complexity in providing health services and that 
while the program needs of NSHC are never ending, the contracts with 
HEW are funded on a fiscal year basis. He states that the inability to 
carry funds over lessens the flexibility of response to normal peaks 
and valleys in demand for services and otherwise hampers the 
corporation. 

His first question is: “With the above cited Public Health Service 
Regulations [42 CFR 36.236(e)] being based on Public Law 93-638, 
can the Indian Health Service Contracting Officer allow carryover 
of the appropriations for ongoing health services?” 

Since the Indian Health Service is administered by HEW, we re- 
quested the reviews of the Secretary on this matter. Those views were 
provided to us in a letter from an Assistant General Counsel. He sug- 
gests in his letter that funds under these contracts may be carried over 
from one year to the next in the event of a cost underrun in a contract 
which is expected to be renewed from year to year and calls for the 
performance of services of a continuous nature. He states that it is a 
practice, not only by the Indian Health Service but of other HEW 
units, to permit funds obligated by “continuing-type” contracts which 
were made in one fiscal year but which remain unexpended at the 
expiration of the contract to be used in performing services in the suc- 
ceeding fiscal year under the follow-on or renewal contract. HEW’s 
rationale, as stated in the letter, is as follows: 

The Comptroller General has long held that contract obligates the appropria- 
tions of the fiscal year in which it is executed provided that it meets a bona fide 
need of that fiscal year. 33 Comp. Gen. 57, 61 (1953), and the decisions cited 
therein. Where the work under a contract is of a continuing nature, the expiration 
of the term of the contract does not necessarily mean that any further work 
to be performed may not be regarded as meeting the needs which prompted the 
initial contract. If there is a cost contract underrun at the expiration of the 
initial contract, the period of the contract can be extended to permit the con- 
tractor to expend the balance of the estimated cost of the contract. At the con- 
clusion of this period of extension, the Government can enter into a follow-on 
contract, obligating funds of the then current fiscal year. However by executing 
a follow-on contract immediately upon the expiration of the initial contract and 
by authorizing the contractor to continue to use the prior fiscal year’s appropria- 


tions which had not been completely expended, we would obviate the need for 
executing two separate contracts, viz., a short-term extension contract and a 
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new follow-on contract. Since there would be no legal objection to executing a 
short-term extension contract to permit the utilization of the unexpended balance 
of the initial contract and then executing a follow-on contract which would 
obligate the funds of the then current fiscal year, there would also be no legal 
objection to telescoping the process by executing a single follow-on contract under 
which the contractor would be authorized to utilize both the unexpended balance 
of the original contract as well as the additional funds obligated by the follow-on 
contract. 


The subject contracts involve, as we understand it, the provisions of 
the services of physicians and other medical services, during a fiscal 
year, to a discrete group of eligible individuals. With respect to the 
particular questions raised by NSHC, for the reasons discussed below, 
we disagree with HEW’s position. It is our view that whether these 
funds remain available for the provision of health services in a succeed- 
ing fiscal year depends entirely upon the language used in the appro- 
priations act. 

The basic rule on availability of appropriations is that unless other- 
wise provided by law, appropriations made for a specific fiscal year 
lapse at the end of that year and may not be obligated for expenditure 
in the succeeding fiscal year. See 31 U.S.C. § 712a (1976). 

If section 8 of the Indian Self-Determination and Education As- 
sistance Act, Public Law 93-638, January 4, 1975, 88 Stat. 2206, 25 
U.S.C. § 13a (1976) stood alone, it would overcome this general 
statutory restriction on the availability of appropriations. 25 U.S.C. 
§ 13a provides: 

The provisions of any other laws to the contrary notwithstanding, any funds 
appropriated pursuant to sections 13 and 52a of this title, for any fiscal year 
which are not obligated and expended prior to the beginning of the fiscal year 
succeeding the fiscal year for which such funds were appropriated shall remain 
available for obligation and expenditure during such succeeding fiscal year. 

However, the provisions of 25 U.S.C. § 18a authorizing the carry- 
over of unobligated and unexpended appropriation have been regu- 
larly overridden by a provision which has appeared for many years 
in annual appropriation acts. That provision states: “No part of any 
appropriation contained in this Act shall remain available for obli- 
gation beyond the current fiscal year wnless expressly so provided 
herein.” [Italic supplied.] See, for example, section 305 of Public 
Law 95-74, July 26, 1977, 91 Stat. 285, 307, known as the Department 
of the Interior and Related Agencies Appropriation Act, 1978. This 
provision controls as it is the latest expression of congressional intent 
on the availability of the appropriation. Where the Congress wanted 
to overcome this provision, it specifically did so. 

With respect to fiscal year 1978, we note that many of the funds 
appropriated (by Public Law 95-74, supra), to the Department of 
the Interior under the heading of “Indian Affairs, Bureau of Indian 
Affairs, Operation of Indian Programs,” 91 Stat. 292-293, are specifi- 
cally made available in the Appropriation Act beyond the end of 
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fiscal year 1978. However, in the same act, at 91 Stat. 300-301, appro- 
priations to the Indian Health Service, HEW, do not provide for 
such a carryover, Accordingly, under the 1978 appropriation act, funds 
which were not used to provide medical services during fiscal year 1978 
may not be used to pay for health care services provided in fiscal year 
1979. 

The appropriation of the Indian Health Service for fiscal year 1979, 
contained in the Department of the Interior and Related Agencies 
Appropriation Act, 1979, Pub. L. No. 95-465, October 17, 1978, 92 
Stat. 1296, includes a proviso that funds made available to tribes 
and tribal organizations through contracts authorized by the Indian 
Self-Determination and Education Assistance Act of 1975 shall re-. 
main available until September 30, 1980. This specific provision satis- 
fies the requirement of the appropriations limitation mentioned above 
and allows the funds appropriated for fiscal year 1979 to be used 
thoughout the end of fiscal year 1980. As with the 1978 act, this 
specific provision would be unnecessary if the Congress did not believe 
that the appropriation act provision would be controlling. 

The Executive Director’s second question is: “Would the appropria- 
tions act require changes in wording to allow carryover of funds to 
subsequent years’ programs?” 

As just noted, if the Congress enacts language such as that con- 
tained in the 1979 appropriation act, no change will be necessary. 

The Executive Director’s final question is: “Would a change in 
the term period of performance under a cost-reimbursement contract, 
i.e., performance start up from March 1 to contract completion Feb- 
ruary 28 allow carryover? Or would this require six (6) months of 
funding from each of the fiscal year funds involved ?” 

Obviously, when there is a provision such as that in the fiscal year 
1979 appropriation act, a contract from March 1 to February 28 would 
be authorized. Should the appropriation act, such as the 1978 fiscal 
year appropriation act, fail to allow for a carryover from one fiscal 
year to another, a contract for health services entered into on March 1 
would have to terminate by September 30, the end of the fiscal year, 
and a new contract, funded from the next fiscal year’s funds, would 
have to be entered into for the succeeding 6 month period. 


[B-192171] 


Contracts — Protests — Persons, etc. Qualified to Protest — 
Interested Parties—Potential Contractors, etc. Not Submitting 
Bids, etc.—Restrictive Specifications 


Submission of proposal is not prerequisite to consideration of protest of restric- 
tive solicitation filed prior to closing date for receipt of proposals. 
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General Accounting Office—Jurisdiction—Policy Determinations 


Bid protest is not appropriate vehicle to question determinations made under 
OMB Circular A-—76 or similar documents since such determinations relate to 
Executive Branch policy matters. 

Contracts—Competitive System—Price Competitiveness—Lease 
v. Purchase 

Solicitation which does not permit consideration of offers to lease to Government 
equipment needed for entirely new system is unduly restrictive where based 
solely on earlier analysis of comparative cost to upgrade existing system, because 
determination that alternative approach is not competitive as to price can only be 
made by competitive procurement. 

In the matter of Peninsula Telephone and Telegraph Co., March 14, 
1979: 


Peninsula Telephone and Telegraph Co. (Peninsula) protests Navy’s 
RFP N00228-78-R-2127, because it solicits only offers to sell, as op- 
posed to offers to lease, a VHF/UHF communications system to service 
Trident communications requirements in the Puget Sound area. We 
find the protest has merit. 

The Navy objects to the protest because Peninsula did not submit 
a proposal. The protester, however, filed its objection before the closing 
date for receipt of initial proposals, as required by our procedures, 
4 C.F.R. § 20.2(a) (1978), and is not required to submit a proposal 
to retain its “interested party” status under those procedures. We note 
that, while the protester received oral assurance from the Navy that 
it would consider lease proposals, the solicitation included the usual 
warning that the Government would not be bound by oral explanations 
or instructions given before award. Moreover, offerors were advised 
that the Government reserved the right to make award without holding 
discussions (see Standard Form 33A, paragraphs 3 and 10g), and the 
solicitation contained no provision for evaluating lease proposals. To 
the contrary, offerors were required to agree to certain maintenance 
and purchase-related terms, indicating that only a purchase was con- 
templated. Thus, had Peninsula submitted a lease proposal, its offer 
could have been rejected by the Navy, and it is questionable whether 
a protest at that point would have been a viable vehicle for the relief 
Peninsula seeks. Accordingly, we believe Peninsula was free to protest 
and obtain a formal resolution of its questions without also submitting 
a proposal. 

The Navy concedes that for operational purposes the equipment 
could be leased, but asserts that the cost of leasing would not have 
been competitive. 

Peninsula contends that Navy ownership of this system would be 
inconsistent with the requirements set out in Office of Management and 
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Budget (OMB) Circular A-76, Department of Defense Directive 
4100.15, and Office of Telecommunications Policy (OTP) Circular 
No. 13, These documents establish Government policy outlining when 
the Government should rely on the private sector to provide supplies 
and services which the Government might otherwise provide itself. In 
any case, the determination under these documents whether to provide 
services in-house is a matter of Executive policy and is outside the 
scope of the bid protest decisionmaking process, Rand Information 
Systems, B-192608, September 11, 1978, 78-2 CPD 189. 

We will consider, however, whether the RFP limiting the procure- 
ment to purchase of equipment was unduly restrictive. See General 
Telephone Company of California, B-189430, July 6, 1978, 78-2 CPD 
9. In this connection, Peninsula questions the Navy’s reliance upon an 
earlier A~76 analysis to dismiss as too expensive anticipated lease 
proposals to furnish a new and different system. The earlier analysis, 
performed in 1976, involved a plan to augment existing facilities by 
adding new leased supporting systems. The Navy concluded that its 
needs would be best served were it to upgrade the existing system by 
purchasing the additional equipment needed. The Navy thinks that 
this analysis provided an appropriate basis for not soliciting to lease 
the equipment required by this procurement. Moreover, it believes it 
has complied with the criteria for determining whether the Govern- 
ment should rent or purchase equipment contained in Defense Acquisi- 
tion Regulation (DAR) § 1-317. Peninsula disagrees, urging that the 
question should be determined through price competition. Cf, Olivetti 
Corporation, B-187369. February 28, 1977, 77-1 CPD 146. 

We agree with Peninsula. The system now proposed appears to differ 
from the earlier network in several significant respects, The number 
of sites served has been reduced, while the locations of others have been 
changed. Peninsula also says the system as now configured duplicates 
a significant portion of the telephone network serving the same area. 
Even, however, if it did not, the Navy does not advance an adequate 
reason for precluding Peninsula from offering to lease the needed 
equipment. Regardless of whether the Navy under different circum- 
stances could decide that it required a Government-owned system, or 
could rely on cost estimates to support planning decisions, it here indi- 
cates that ezther approach, lease or purchase, is acceptable. DAR § 1- 
317 cautions that the Government’s requirements may be met best by 
lease—it does not authorize procurement personnel to disregard com- 
petitive procurement techniques where appropriate in determining 
whether needed equipment should be leased or purchased, Without 
more, as we noted in Olivetti, the contracting officer may not speculate 
as to whether potential offerors can or would be willing to offer compet- 
itive pricing, in the face of another firm’s apparent competitive advan- 
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tage. Well founded as the Government may believe its market survey 
to be, anticipated pricing may not be asserted as a defense to a restric- 
tive specification where at least one offeror asserts that he can and will 
offer a lower price if permitted to do so. 

The protest is sustained. By separate letter we are today bringing 
this matter to the attention of the Secretary of the Navy, along with 
our recommendation that the Navy cancel its solicitation and resolicit 
its requirement under a solicitation permitting acquisition by either 
purchase or lease. 


[B-193603] 


Buy American Act—Applicability—Use Outside United States— 
Coins Manufactured for Foreign Governments—Metal Purchases 
Buy American Act does not apply to Bureau of Mint purchases of metal for use 
in manufacturing coins for foreign government because such acquisitions are 
not for public use under terms of Buy American Act. 

In the matter of Department of the Treasury—Request for 
Advance Decision, March 14, 1979: 


By letter dated November 29, 1978, the Director of the Mint, De- 
partment of the Treasury, has asked for our opinion on the applica- 
bility of the Buy American Act, 41 U.S.C. 10a—d (1976), to purchases 


of metals by the Bureau of the Mint (Mint) for use in manufacturing 
coins for foreign governments. 

In 1874, the Mint was authorized to manufacture coins for foreign 
governments. Foreign Coinage Act, 31 U.S.C. 367 (1976). The Act 
provides the Mint may manufacture the coins on a cost reimbursable 
basis, charging the foreign government an amount equal to the ex- 
penses for executing the coins including labor, materials, and use of 
machinery. The charges are set by the Director of the Mint, with the 
approval of the Secretary of the Treasury. Manufacturing foreign 
coins is not to interfere with manufacturing domestic coins. 

Usually, orders for foreign coinage are awarded to the Mint follow- 
ing competitive bidding conducted by a foreign central bank or other 
monetary authority. Thus, the Mint competes for foreign coinage 
awards with the mints of other countries and private mints. 

The Mint Director states that these contracts are generally con- 
sidered desirable, as foreign coin orders allow the Mint to use effec- 
tively excess equipment capacity during slack periods in domestic coin 
demand. The Director also notes these contracts are beneficial for 
their effect on United States balance of payments. 

In June 1978, after a competitive bidding procedure, the Mint was 
awarded a contract by the Central Bank of the Dominican Republic 
for its circulating and numismatic coin requirements for 1978 and 
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1979. The contract, like the Mint’s other contracts of this type, pro- 
vides that the Mint will act as agent for the Central Bank of the 
Dominican Republic in buying the necessary metal at the best mar- 
ket price and bill the Central Bank at actual cost. 

To acquire the metal needed to fabricate the Dominican Republic’s 
coins, approximately 38,000 pounds of nickel, the Mint issued an in- 
vitation for bids. During the course of the procurement, AMAX 
Nickel, Inc. (AMAX) questioned the Mint regarding the application 
of the Buy American Act preference in the evaluation of bids offered 
by foreign suppliers. AMAX indicates that it is the only domestic 
refiner of pure nickel suitable for coinage. As a result of the questions 
raised, the Mint canceled the invitation, with resolicitation being with- 
held pending our resolution of the question. 

The Buy American Act provides that: 


Notwithstanding any other provision of law and unless the head of the depart- 
ment or independent establishment concerned shall determine it to be inconsistent 
with the public interest, or the cost to be unreasonable, only such unmanufac- 
tured articles, materials, and supplies as have been mined or produced in the 
United States, and only such manufactured articles, materials, and supplies as 
have been manufactured in the United States substantially all from articles, 
materials, or supplies mined, produced, or manufactured as the case may be, in 
the United States, shall be acquired for public use. This section shall not apply 
with respect to articles, materials or supplies for use outside the United 
States * * *. 41 U.S.C. 10a. 

In the Director’s view, it is doubtful that the provisions of the Buy 
American Act would apply to the procurement of coinage material 
where the material is to be used for foreign coins. The Director sug- 
gests that the purchase in question is an implementation of its “busi- 
ness transaction” with a foreign government to provide coinage, rather 
than an acquisition for “public use” within the terms of the Act. 

Moreover, the Director also suggests that even if the metal to be 
purchased is for public use, the Act is inapplicable because it exempts 
articles which will be used outside the United States. The Director 
points out that coinage ordered by a foreign government for its own 
circulating and numismatic purposes is destined essentially for use in 
the foreign country. 

In addition, the Director notes the Act does not apply where the 
domestic preference is inconsistent with the public interest. See 41 
U.S.C. § 10d. As contracts for foreign coinage are awarded after com- 
petitive bidding, the Mint Director is concerned that application of a 
price differential would adversely affect its competitive position with 
foreign and private mints. In that case, the Director states, not only 
would the mint lose the benefits to be gained from the order, but also 
“the very same balance of payments advantage the Buy American 
Act was designed to achieve would be negated.” 

On the other hand, AMAX states that the domestic nickel industry 
is at the low point because of a severe, persistent recession in the in- 
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dustry worldwide, and that nickel is being sold at low prices. It states 
its refinery is operating below capacity and that the rationale for buy 
national practices applies in this situation. It alleges that most govern- 
mentally owned mints prefer domestic refined metal when it is avail- 
able and largely exclude foreign-source refined metal. Thus, AMAX 
states that on the whole it has been foreclosed from foreign procure- 
ment for coinage. 

Also, AMAX points out that the legislative history of the Foreign 
Coinage Act, which as noted above first authorized the Mint in 1874 
to manufacture foreign coinage, indicates the object of the legislation 
was to benefit domestic silver mining production and interests (2 
Cong. Rec. 768 (1874); see also, 14 Op. Atty. Gen. 219 (1873)), 
rather than to benefit the Mint itself or affect United States balance 
of payments. AMAX’s position is that. the Mint was authorized to 
strike foreign coins as an aid to American suppliers of raw material 
and that the authority was not granted in order to sustain the Mint. 
In addition, AMAX argues that to the extent the Mint uses foreign 
source material, the export benefit to the United States is offset. 

The Mint Director indicates that in recent congressional hearings, 
Congress has been advised of the Mint’s view that its foreign coinage 
program is advantageous, since it provides a means for reimburse- 
ment of fixed cost elements which would otherwise have to be borne 
by the domestic coinage program, and also that it contributes to the 
favorable side of balance of payments. See Treasury, Postal Service 
and General Government Appropriations for Fiscal Year 1979, Hear- 
ings Before a Subcomm. of the Comm. on Appropriations House of 
Representatives, 95th Cong., 2d Sess. 364 (1978) (statement of Stella 
B. Hackel). 

The Buy American Act provides a competitive preference favoring 
domestic materials. However, the language of the Act establishes that 
the preference is not intended to apply across the board to any pur- 
chase made by the United States. As the statute indicates, a number 
of contracts remain unaffected, as the Act applies only to “articles, 
materials, or supplies acquired for public use” within the United 
States, unless the head of the agency concerned determines applica- 
tion of the Act to be inconsistent with the public interest, or the cost 
unreasonable. See 41 U.S.C. § 10 and B—-168434, April 1, 1970. 

The public use requirement is mandatory. Public use is defined by 
the Act as “use by * * * the United States.” 41 U.S.C. § 10c; see 
General Electric Company, 54 Comp. Gen. 791 (1975), 75-1 CPD 176. 
Thus, if the acquisition of nickel by the Mint does not involve a public 
use, the Act would not apply to the procurement. 

As stated above, the Mint Director suggests that a public use is not 
involved in the nickel procurement. The Director states the solicitation 
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is an implementation of a “business transaction,” drawing a distinc- 
tion between public and non-public type operations of the Govern- 
ment. In addition, the Director points out that under the Mint’s con- 
tract with the Central Bank the Mint is acting merely as the pur- 
chasing agent for the foreign government in acquiring nickel at the 
best market price, instead of procuring for public use. 

Normally, it can be assumed that most materials which the Govern- 
ment procures for its own use within the United States are subject 
to the Act. See Watkins, L., Effects of the Buy American Act on Fed- 
eral Procurement, 31 Fed. Bar J. 191 (1972). On the other hand, we 
have recognized that purchases of office trailers and relocatable steel 
buildings made by a prime contractor for its own use while perform- 
ing a Government construction contract are not subject to the Act be- 
cause such trailers and temporary buildings were not items to be de- 
livered to the Government for public use. While we noted that the im- 
portation into the United States of the non-domestic trailers and 
buildings undoubtedly has an adverse impact on the domestic indus- 
try, we also found that the purchases were for contractor rather than 
for Government use, and thereby were not acquired for public use 
as contemplated by the Act. 51 Comp. Gen. 538 (1972). 

In addition, because procurements conducted by state and local au- 
thorities under Federal grants do not involve acquisitions either by the 
United States or for its use, such procurements are not subject to the 
Act. Thus, in a case concerning a State of California procurement par- 
tially funded by a Federal grant, we stated that since the items being 
procured were for an agency of the state, the Buy American Act does 
not apply. B-163399, July 9, 1968; see also B-168434, supra. 

In this case, the Mint is buying nickel in the performance of its 
contract with the Central Bank of the Dominican Republic, although 
the metal will be used by the United States to fabricate the coins. We 
do not think the use of the nickel by the Mint under these circum- 
stances is a public use within the provisions of the Act. As the Director 
points out, in competing for award of a contract and in contracting 
with a foreign government, the Mint is essentially entering into a 
competitive business-type transaction, similar in some respects to the 
arrangement a commercial mint has with its customers. The nickel is 
to be used to enable the Mint to meet its contractual commitment as 
agent for the Central Bank. While the Mint Director believes foreign 
coinage contracts are beneficial to the public, we find this benefit to be 
incidental to the overall business-type agency arrangements rather 
than as giving rise to a “public use” within the meaning of the Act. 
We see nothing in the Act’s legislative history which would lead to any 
other conclusion. 
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We cannot agree with AMAX that the Mint’s procurement of nickel 
pursuant to arrangements with the Dominican Republic might violate 
the philosophy of Ashawander v. Tennessee Valley Authority, 297 US. 
288 (1936), as an improper “private” operation of the Government. 
In Ashwander, the Supreme Court held that the Tennessee Valley 
Authority (TVA) has the right to dispose of surplus electric energy, 
but that the method of disposal, must be in the public interest “as dis- 
tinguished from private or personal ends,” (Zd. at 338) and noted that 
TVA was not seeking to establish a business having no relationship to 
the governmental purpose for which it was established (Jd. at 339- 
340). 

Similarly, the Mint here is not engaged in a function unrelated to 
its governmental purposes simply because its acquisition of nickel is 
not for “public use” as defined by the Buy American Act, Rather, the 
Mint is acting pursuant to law by buying the metal, and it is clear 
that the purchase does further Government objectives. 

While the Treasury, Postal Service and General Government Appro- 
priation Act of 1977, Pub L. No. 94-363, July 14, 1976, as AMAX 
points out, would generally prohibit the expenditure of public funds 
for the procurement of foreign stainless steel flatware, since the Mint 
seeks to buy nickel (not flatware) the Act does not apply to the pro- 
posed acquisition. 

Lastly, we do not believe, as AMAX has alleged, that our decision 
bears upon the military export program. While the Department of 
Defense as a matter of policy applies the Buy American Act to pur- 
chases in support of Foreign Military Sales (Defense Acquisition 
Regulation § 6-1302 (1976 ed.)), the Mint chooses not to apply the 
Act to its foreign coinage program. 

In conclusion, we find that the Buy American Act does not apply 
to purchases of metals by the Mint for use in manufacturing coins for 
foreign governments for the reasons stated above, and we need not 
consider whether the purchases are also exempt for the other reasons 
suggested by the Director. 


[B-193824] 


Compensation — Additional — Environmental Pay Differential — 
Basis for Payment 


General Services Administration (GSA) questions legality of Federal Labor 
Relations Council decision requiring payment of environmental differential for 
“high work.” GSA believes payment is unauthorized because of mistakes of fact 
concerning height of structure and existence of protective wall. Grievance agree- 
ment upheld by Council may be implemented since under Federal Personnel 
Manual the parties may determine entitlement through collective bargaining 
process. Furthermore, authorization of environmental differential in the present 
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case does not appear to be contrary to law or regulation or to be arbitrary or 
capricious. 

In the matter of General Services Administration, Region 3, and 
American Federation of Government Employees, Local 2151 — 
Environmental Differential, March 22, 1979: 


This decision is in response to a request dated December 18, 1978, 
from the Acting Administrator, General Services Administration 
(GSA), for an advance decision regarding the entitlement of certain 
employees of GSA, Region 3, to environmental differential. This mat- 
ter has already been the subject of decisions by the Assistant Secretary 
for Labor-Management Relations, A/SLMR No. 996, dated March 2, 
1978, and the Federal Labor Relations Council, FLRC No. 78A-39, 
dated November 6, 1978, which directed GSA to pay environmental 
differential for “high work” pursuant to a grievance settlement agree- 
ment. In requesting our decision, GSA states that there have been 
mistakes of fact and that it has been ordered by the Federal Labor 
Relations Council to make payments which are without legal or regu- 
latory basis. 

BACKGROUND 


The facts in this case, as summarized from the prior decisions, are 
as follows. The union, American Federation of Government Employ- 
ees, AFL-CIO, Local 2151, filed a grievance in 1974 under the nego- 
tiated collective bargaining agreement alleging that there were “haz- 
ardous working conditions” which existed at the Central Heating 
Plant of GSA, Region 3, and which entitled certain employees to 
environmental differential. To resolve the grievance, GSA conducted 
a study of conditions at the Central Heating Plant, and the agency 
reported on February 26, 1976, that an environmental differential in 
the amount of 25 percent was warranted for work on the roof of the 
Central Heating Plant under the criteria for “high work.” Payment 
was authorized by GSA on March 8, 1976, for the workers who were 
exposed to these working conditions. The grievances concerning en- 
vironmental differential for “dirty work,” “hot work,” and “toxic 
chemicals” were submitted to arbitration and were subsequently 
denied. 

Shortly thereafter, GSA reconsidered its decision authorizing en- 
vironmental differential for “high work” when it was determined that 
there was a protective wall around most of the heating plant roof and 
after GSA received an informal advisory opinion from the Civil 
Service Commission (CSC) (now Office of Personnel Management). 
As a result, GSA decided that the conditions did not meet the “high 
work” criteria set forth in Federal Personnel Manual (FPM) Sup- 
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plement 532-1, Appendix J, and GSA rescinded the pay authoriza- 
tion on June 28, 1976. 

The union filed an unfair labor practice complaint alleging that the 
agency had violated section 19(a) (1) and (6) of Executive Order 
11491, as amended. The complaint alleged that when GSA rescinded 
the grievance settlement agreement authorizing environmental dif- 
ferential pay, the agency interfered with, restrained, or coerced 
employees in the exercise of their rights and refused to consult, con- 
fer, or negotiate with the union as required by the Order. The unfair 
labor practice charge was heard by an Administrative Law Judge 
of the Department of Labor who concluded that the agency had 
properly rescinded the settlement agreement on the basis of the mis- 
take of fact regarding the existence of a protective wall. He recom- 
mended that the complaint be dismissed. 

However, on review, the decision of the Assistant Secretary of 
Labor was that the agency had violated section 19(a) (1) and (6) 
of the Order by unilaterally terminating the authorization of environ- 
mental differential. The decision held that the grievance settlement 
agreement had the same standing as an award by an arbitrator and 
constituted an extensioin of the negotiated agreement and an estab- 
lished term and condition of employment. Further, his decision held 
that the payment of environmental differential was not contrary to 
law and that the informal verbal opinion provided by the CSC did 
not constitute a policy interpretation which rendered the settlement 
invalid. 

The agency appealed the Assistant Secretary’s decision to the Fed- 
eral Labor Relations Council which rendered its decision, No. 78A-39, 
on November 6, 1978. The Council held that the decision of the As- 
sistant Secretary was not arbitrary and capricious since (1) the 
relevant provisions of the FPM were incorporated by reference in the 
negotiated agreement, (2) the agency had agreed to authorize en- 
vironmental differential under the grievance settlement, and (3) there 
was no showing that the CSC had declared the settlement invalid. The 
decision of the Council sustained the Assistant Secretary’s order 
directing the agency to reinstate the grievance settlement and, “to 
the extent consonant with law, regulations, and decisions of the Comp- 
troller General,” reimburse each affected employee the environmental 
differential authorized pursuant to the grievance settlement for “high 
work.” 

ARGUMENT 


The General Services Administration argues that there are two 
mistakes of fact which preclude the payment of environmental dif- 
ferential under the FPM. As noted above, GSA argues that the 
existence of a protective wall surrounding the inner roof level where 
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all of the work in question is performed greatly reduces the hazard 
of working on a high structure. In addition, GSA points out that 
when the Central Heating Plant was measured in 1978 the area outside 
the protective wall was found to be 89 feet above ground level and 
the area inside the protective wall was found to be 95 feet above 
ground level. Thus, GSA concludes that since the roof is less than 100 
feet above ground and since there is a protective wall surrounding the 
inner roof where all work is performed, the hazard does not exist 
and payment of environmental differential is not warranted under 
the regulations. 

The union argues that the environmental differential payments are 
legal since a mistake of fact is not grounds for contract avoidance 
under the circumstances and that the agency should be estopped from 
claiming that the agreement ‘was based upon a mistake. In addition, 
the union contends that the agreement reached in this case was based 
upon the FPM provisions which allow environmental differential 
payments to be authorized through labor-management negotiation. 
Finally, the union argues that the advisory opinion by the CSC in 
this case was not, and could not, be binding on the agency, citing Vaval 
Air Rework Facility, 56 Comp. Gen. 8 (1976). 


DISCUSSION AND CONCLUSION 


The statutory authority for environmental differential pay for 
wage schedule employees is contained in 5 U.S.C. § 5343(c) (4) which 
provides that the CSC shall prescribe regulations for the administra- 
tion of the prevailing rate system, including regulations which pro- 
vide “for proper differentials, as determined by the Commission, for 
duty involving unusually severe working conditions or unusually 
severe hazards.” The regulations promulgated by the CSC are con- 
tained in FPM Supplement 532-1, subchapter S8-7 and Appendix J, 
and they provide guidance to the agencies for the payment of an 
environmental differential for exposure to various degrees of hazards, 
physical hardships and severe working conditions. With regard to the 
local determination of conditions under which a differential could be 
paid, subchapter S8-7 provided at the time of the grievance herein, 
as follows: 

g. Determining local situations when environmental differentials are payable. 
(1) Appendia J defines the categories of exposure for which the hazard, physical 
hardships, or working conditions are of such an unusual nature as to warrant 
environmental differentials, and gives examples of situations which are illus- 
trative of the nature and degree of the particular hazard, physical hardship, or 
working condition invoWwed in performing the category. The examples of the 
situations are not all inclusive but are intended to be illustrative only. 

(2) Bach installation or activity must evaluate its situations against the 


guidelines in appendix J to determine whether the local situation is covered by 
one or more of the defined categories. 
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(a) When the local situation is determined to be covered by one or more of 
the defined categories (even though not covered by a specific illustrative ex- 
ample), the authorized environmental differential is paid for the appropriate 
category. 

(b) When the local situation is not covered by one of the defined categories 
but is considered to be unusual in nature so as to warrant payment of an 
environmental differential, a differential may not be paid (except as provided 
by i below), but action is to be initiated to request the Commission to consider 
authorizing the payment of an environmental differential. 

(3) Nothing in this section shall preclude negotiations through the collective 
bargaining process for determining the coverage of additional local situations 
under appropriate categories in appendix J or for determining additional cate- 
gories not included in appendix J for which environmental differential is con- 
sidered to warrant referral to the Commission for prior approval as in (2) above. 
[Italic supplied.] 

Appendix J to FPM Supp. 532-1 provides, in pertinent part, as 
follows: 

2. High work. 

a. Working on any structure at least 100 feet above the ground, deck, floor 
or roof, or from the bottom of a tank or pit: 

b. Working at a lesser height: 

(1) If the footing is unsure or the structure is unstable; or 

(2) If safe scaffolding, enclosed ladders or other similar protective facilities 
are not adequate (for example, working from a swinging stage, boatswain chair, 
a similar support) ; or 

(3) If adverse conditions such as darkness, steady rain, high wind, icing, 
lightning or similar environmental factors render working at such height(s) 
hazardous. 

In the present case, it is the contention of the agency that the exist- 
ence of the protective wall and the fact that the roofs are less than 100 
feet above ground level preclude payment of environmental differential 
under the above-cited regulations. 

We believe that the present case is controlled by Naval Air Rework 
Facility, 56 Comp. Gen. 8, supra. In that decision, the Navy requested 
our opinion as to the legality of implementing two arbitration awards 
of environmental differential pay which the Navy had concluded were 
inconsistent with the applicable regulations, We pointed out that the 
Civil Service Commission has declined to make determinations regard- 
ing specific cases involving the payment of environmental differential 
and that the CSC has refrained from acting as an appellate source in 
disputes between agencies and their employees in specific cases. 56 id. 
8, at 13. In addition, we noted that the regulations authorize the agen- 
cies to evaluate local working conditions to determine whether such 
conditions are covered by the standards (subchapter S8-7g(2)) and 
permit negotiations through the collective bargaining process for 
determining the coverage of additional local situations (subchapter 
S8-7g(3)). Thus, we concluded that the arbitrator could properly 
determine coverage under the appropriate regulations and that the 
arbitrator’s award would be considered binding absent a finding that 


it was contrary to applicable law, regulations, or decisions of our Office. 


294-607 0 - 79 - 3 





336 DECISIONS OF THE COMPTROLLER GENERAL [58 


In the present case, we are considering a grievance settlement agree- 
ment instead of an arbitrator’s award. We note that the Federal Labor 
Relations Council declined to pass upon or adopt the statement of the 
Assistant Secretary that a grievance settlement agreement has the 
same standing as an arbitration award. See FLRC No. 78A-39, foot- 
note 6. Nevertheless, in view of the FPM provisions permitting the 
parties to determine coverage through the collective bargaining process, 
we shall consider the settlement agreement under the standards set 
forth in our decision in B-181498, January 30, 1975. In that decision, 
we held that where the agency had declined to authorize environmental 
differential for certain employees, our Office would not substitute its 
judgment for that of the agency absent clear and convincing evidence 
negating the information in the agency report or indicating that the 
agency determination was arbitrary or capricious, 

In the present case, the agency’s action of unilaterally terminating 
the authorization of environmental differential has been reviewed by 
the Assistant Secretary of Labor and the Federal Labor Relations 
Council. We will not substitute our judgment for that of the Assist- 
ant Secretary or the Council where we are unable to conclude that 
implementation of the grievance settlement agreement is contrary 
to law or regulation or that the agreement itself is arbitrary or caprici- 
ous. Assuming all the facts presented by the agency concerning the 
height of the structure, the degree of the hazard, and the existence 
of protective devices, we are not convinced that environmental differ- 
ential cannot be authorized for work under the circumstances in the 
present case. We note that the applicable regulations clearly state that 
the examples listed in the categories in Appendix J are illustrative 
only and are not intended to be exclusive of other exposures under other 
circumstances. See FPM Supp. 532-1, subchapter S8-7e(1). Further- 
more, as provided in subchapter S8-7(g) (3), the regulations allow 
for negotiations through the collective bargaining process for deter- 
mining coverage of additional local situations under the categories 
listed in Appendix J. 

To further emphasize the fact that the authorization of environ- 
mental differential is left to local determination and is subject to the 
collective bargaining process, we point out that, subsequent to GSA’s 
action in this case, the CSC revised its regulations concerning local 
determinations through the collective bargaining process. See FPM 
Letter No. 532-89, January 12, 1977. Those revised regulations have 
been incorporated into the FPM Supp. 532-1, Inst. 14, May 31, 1978, 
and they appear in subchapter S8-7(g) (3) as follows with the new 
material in italic: 


(3) Nothing in this section shall preclude negotiations through the collective 
bargaining process for: 
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(a) determining the coverage of additional local situations under appro- 
priate categories in Appendix J and application of Appendix J categories to 
local work situations. For example, local negotiations may be used to determine 
whether a local work situation is covered under an approved category, even 
though the work situation may not be described under a specific illustrative 
example. 

(b) determining additional categories not included in Appendix J for which 
environmental differential is considered to warrant referral to the Commission 
for prior approval as in (2), above. For example, labor and management may 
negotiate locally whether to submit a joint request for a new environmental 
differential category or a different percentage differential for an ewisting category 
to the Commission through either of their respective headquarters. [Italic sup- 
plied.] 

Accordingly, we affirm the decisions of the Assistant Secretary of 
Labor and the Federal Labor Relations Council and conclude that the 
order to reinstate the grievance settlement agreement authorizing pay- 
ment of an environmental differential for “high work” may be legally 


implemented. 


[B-194141] 


Bids—Mistakes—Price—Modification Error 


Bidder alleging after bid opening, but before award, that late telegraphic bid 
modification that further lowered its already low bid was sent to procuring 
activity by mistake, is entitled to submit evidence of alleged mistake for con- 
sideration under applicable regulations to determine if bid can be corrected or 
withdrawn. 


In the matter of Jaybil Industries, Inc., March 22, 1979: 


Jaybil Industries, Inc. (Jaybil), low bidder on invitation for bids 
(IFB) N62477-77-B-0269 issued by the Chesapeake Division, Naval 
Facilities Engineering Command (Navy), protests the Navy’s ac- 
ceptance of its late telegraphic bid modification on the basis that the 
telegram was sent by mistake. 

The IFB solicited bids for storm windows to be installed at the 
United States Naval Academy and Naval Station, Annapolis, Mary- 
land. Bid opening was scheduled for 3 p.m., January 18, 1979. Seven 
bids were received, and when opened, Jaybil’s bid of $509,572.40 was 
low. 

At 8 p.m. that evening, the procuring agency received over its telex 
machine a message from Jaybil which reduced that company’s bid by 
$20,000. Although this modification was received some 5 hours after 
the time scheduled for bid opening, the Navy determined that under 
the provisions of paragraph 7(d) of the IFB’s “Instructions to Bid- 
ders” and Armed Services Procurement Regulation/Defense Acquisi- 
tion Regulation (ASPR/DAR) §7-2002.2 (1976 ed.) it was 
authorized to accept a late modification of an otherwise successful bid 
which makes the terms of that bid more favorable to the Government. 

Yet, when informed that its bid was low at the reduced price of 
$489,572.40, Jaybil notified the Navy that the bid modification had 
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been a mistake and that the original price of $509,572.40 was the one 
actually being offered. 

According to Jaybil, on the afternoon of January 18, 1979, it had 
intended to reduce by $20,000 a bid being submitted on a project at 
Fort Bragg, North Carolina, under which bid opening was scheduled 
for January 19, 1979. However, a secretary inadvertently picked up 
the file for the Annapolis project and as a result sent the telegram 
to the wrong base. The telegram was filed with Western Union at 
2:06 p.m., less than an hour before bid opening. Jaybil claims that at 
approximately 4 p.m. the error was discovered and Western Union 
was immediately telephoned in order to cancel the telegram. The West- 
ern Union office in Washington, D.C., the destination point, assured 
Jaybil that it had not yet received the telegram and when it did that 
it would take steps to stop delivery. Yet, as noted above, the Navy 
received Jaybil’s message directly over its telex line at 8 p.m. and 
later accepted the late bid modification under paragraph 7(d) of the 
IFB’s “Instructions to Bidders” and ASPR/DAR § 7-2002.2. 

Jaybil argues that this bid modification was a mistake due entirely 
to human error and as a result that it should not be bound by such an 
erroneous modification but awarded the contract at the price originally 
bid. The Navy, on the other hand, maintains that not only is it author- 
ized under the IFB and the applicable regulation to accept Jaybil’s 
late bid modification, but that it would also be detrimental to the 
integrity of the competitive bidding system to allow a low bidder to 
decide after bid opening whether its bid reduction should be applied 
or not. However, Jaybil has indicated that it will not accept the con- 
tract award unless it is made at the original bid price. 

It is well established that the Government may consider and accept 
a late telegraphic bid modification from an otherwise successful bidder 
if the modification is favorable to the Government and will not preju- 
dice the other bidders. See 38 Comp. Gen. 674 (1959); 40 id. 466 
(1961); ASPR/DAR §§ 2-303.1, 7-2002.2; Federal Procurement 
Regulations § 1-2.305 (1964 ed. amend. 118). However, the regulations 
also contemplate the possible correction or withdrawal of a bid where 
a mistake in bid is alleged after opening but prior to award. See 
ASPR/DAR § 2-406.3. 

In this regard, ASPR/DAR § 2-406.3(a) provides in pertinent 
part: 

(a) The Departments are authorized to make the following administrative 


determinations in connection with mistakes in bids, other than apparent clerical 
mistakes, alleged after opening of bids and prior to award. 


a ae * LJ * * a 
(3) When the bidder requests permission to correct a mistake in his bid and 


clear and convincing evidence establishes both the existence of a mistake and 
the bid actually intended, a determination permitting the bidder to correct the 
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mistake may be made; provided that, in the event such correction would result 
in displacing one or more lower bids, the determination shall not be made unless 
the existance of the mistake and the bid actually intended are ascertainable 
substantially from the invitation and the bid itself. If the evidence is clear 
and convincing only as to the mistake, but not as to the intended bid, a deter- 
mination permitting the bidder to withdraw his bid may be made. 

(4) When the evidence is not clear and convincing that the bid as submitted 
was not the bid intended, a determination may be made requiring that the bid 
be considered for award in the form submitted. 

Likewise, our Office has also permitted the correction of an error in 
bid prior to award if the bidder submits “clear and convincing evi- 
dence” (1) that a mistake was made, (2) the nature of the mistake, 
and (3) the bid price actually intended. 53 Comp. Gen. 232 (1973) ; 
Michigan Electric, B-190446, March 23, 1978, 78-1 CPD 229. 

In addition, our Office has held that where the Government under- 
takes to bind a bidder to its bid, after notice of a claim of error by the 
bidder, the Government virtually undertakes the burden of proving 
that there was no error or that the bidder’s claim was not made in 
good faith. 36 Comp. Gen. 441 (1956) ; Murphy Brothers, Inc—Re- 
consideration, 58 Comp. Gen. 185 (1978), 78-2 CPD 440. If, therefore, 
the Government fails to meet this burden, we will find that acceptance 
of the bid does not consummate a valid and binding contract. 

The authority to correct mistakes alleged after bid opening but 
prior to award has been delegated to the procuring agency and the 
weight to be given to the evidence in support of an alleged mistake is 
a question of fact to be considered by the administratively desig- 
nated evaluator of evidence, whose decision will not be disturbed by 
this Office unless there is no reasonable basis for the decision. John 
Amentas Decorators, Inc., B-190691, April 17, 1978, 78-1 CPD 294. 

In the present case, the Navy has not processed the alleged mistake 
in accordance with the applicable regulations. We note that ASPR/ 
DAR § 2-406.3(e) (1) provides that where a mistake in bid is alleged 
prior to award, the contracting officer is to advise the bidder to make 
a written request, supported by pertinent documents, indicating its 
desire to either modify or withdraw the bid. In this connection, the 
above regulation provides: 

* * * The request must be supported by statements (sworn statements if pos- 
sible) concerning the alleged mistake and shall include all pertinent evidence 
such as bidder’s file copy of the bid, the original worksheets and other data used 
in preparing the bid, subcontractor’s quotations, if any, published price lists, 
and any other evidence which conclusively establishes the existence of the error, 


the manner in which it occurred, and the bid actually intended. ASPR/DAR 
§ 2-406.3(e) (1). 


The Navy, therefore, should first notify Jaybil that it must not only 
submit a written request indicating whether it wants to correct or 
withdraw its bid, but that it must also support such request with docu- 
ments that show that the telegraphic modification was in fact sent by 
mistake. Upon receipt of Jaybil’s documented request, the Navy should 
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then process it in accordance with the appropriate regulations to de- 
termine whether the evidence supports correction or withdrawal. 

By letter of today, we are informing the Secretary of the Navy of 
our recommendation. 

Accordingly, the protest is sustained. 


[B-193180] 


Contracts — Specifications — Tests — First Article — Waiver 
Denied — Incumbent Contractor 

Waiver of first article approval testing requirement is matter within the discre- 
tion of procuring agency and will not be questioned by General Accounting Office 
without showing that decision was arbitrary or capricious. Agency’s decision 
not to waive first article approval testing for incumbent contactor is not arbi- 
trary or capricious where solicitation contains a more stringent testing specifica- 
tion than previous year’s contract and only vendor of essential ingredient in 
required item has had break in production that can reasonably be considered to 
have effect on manufacturing processes. 


Contracts—Specifications—Tests—W aiver—lInvitation Provision 


Bidder’s potential eligibility for waiver of first article testing does not preclude 
addition of evaluation factor for such testing, absent determination that waiver 
will be granted. 


In the matter of BEI Electronics, Inc., March 23, 1979: 


BEI Electronics, Inc., Defense Products Division (BET), protests 
the proposed contract award to MB Associates (MBA) under invita- 
tion for bids (IFB) N00019-78-B-0006 for 50,000 MJU-8/B decoy 
flares issued by the Department of the Navy, Naval Air Systems Com- 
mand (NAVAIR). BEI, the incumbent contractor, maintains that 
NAVAIR has improperly refused to waive first article preproduction 
testing for it. BEI argues that NAVAIR’s actions are unreasonable 
and contrary to the solicitation. The solicitation provided that in the 
event NAVAIR elected to conduct first article approval testing, the 
bid would be evaluated by adding $12,485 to the bid price whereas no 
adjustment would be made to each bid qualifying for waiver. BEI 
would be the low evaluated bidder if first article testing were waived 
for it. 

The solicitation was issued on June 21, 1978, and bid opening oc- 
curred on August 15, 1978. By letters dated October 11, 1978, the Navy 
requested that the bidders extend their bids because the Navy was still 
conducting an evaluation of the need for first article testing. BEI pro- 
tested on October 12, 1978, objecting to NAV AIR’s delay in awarding 
it the contract and requesting us to direct NAVAIR either to award it 
the contract or to cancel the solicitation and resolicit bids. Subse- 
quently, NAVAIR determined that it would require first article test- 
ing for both BEI and MBA. 
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The material facts are not in dispute. BEI was the contractor under 
the prior year’s contract for production of 4,000 MJU-8/B decoy 
flares. That contract required flares to be subjected to first article ap- 
proval testing in accordance with Purchase Description AS-2627, Re- 
vision A, that examined, among other things, the flares’ infrared static 
and air stream output. NAVAIR then twice revised the testing speci- 
fication. Revision B increased the static and airstream output require- 
ments. Revision C incorporated a longer wavelength spectra band in 
addition to the spectra band required in Revision B and increased the 
infrared output test grain sample size for first article approvals from 
twenty to fifty units. 

According to NAVAIR, the changes to the testing specification were 
made after NAVAIR received complaints from the fleet that all decoy 
flares were not performing satisfactorily in actual use. NAVAIR also 
reports that it made an additional change to the Purchase Description, 
which is not apparent on the record because the change constituted 
classified information. 

BEI’s flares under the prior contract initially failed first article 
approval testing in May 1978 but passed the testing in August 1978 
after BEI made certain adjustments in burning rate. BEI claims that 
as a result of these changes, the flares satisfy the requirements of both 
Revision A and the static and airstream requirements of Revision C. 
BEI delivered the 4,000 flares to NAVAIR on September 19, 1978; 
to date, NAVAIR reports, only 336 flares have been used. 

On August 18, 1978, a fire and explosion occurred in the screening 
room of Hart Metals, one of BEI’s suppliers and the only known 
producer of atomized magnesium, an important ingredient of decoy 
flares. 

In October 1978, BEI received a purchase order for the manufacture 
of 200 MJU-8/B decoy flares. We have been advised that BEI de- 
livered these items to the Navy testing facility at China Lake, Cali- 
fornia, on October 31, 1978, where they are being used for various 
missile testing. 

On these facts, BEI alleges that the contracting officer’s refusal to 
waive first article approval testing with respect to it in accordance 
with Section D-3 of the solicitatiorfe “Waiver of First Article Ap- 
proval,” is improper because BEI was in production on the MJU-8/B 
decoy flare under the prior year’s contract. BEI claims that NAVAIR’s 
refusal to exercise waiver of first article approval testing for it con- 
stitutes an improper change in the IFB’s evaluation scheme. BEI’s 
argument is that as the only incumbent contractor providing the iden- 
tical product to the Government, it was the only prospective contrac- 
tor who could benefit from the waiver provision and thus reasonably 
anticipated NAVAIR would waive first article approval testing for 
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it and priced its bid accordingly. BEI also claims NAVAIR improp- 
erly evaluated its bid because the language of Section D-3(c) of the 
solicitation gives it an absolute entitlement to have its bid evaluated 
without the addition of first article testing costs regardless of whether 
NAVAIR actually conducts the testing. Lastly, BEI claims that there 
is no reasonable basis for NAVAIR’s refusing to waive first article 
approval testing for it because its flares made to the same manufactur- 
ing specification as would be required under this contract passed first 
article testing under the prior year’s contract; that under that con- 
tract its flares passed production lot testing, and the 200 flares deliv- 
ered to the China Lake facility have performed satisfactorily. 
Section D-3 of the solicitation provides: 


* * * * * © * 


(b) Where supplies identical or similar to those called for in the Schedule 
have been previously furnished by offeror or quoter and have been accepted by 
the Government, the requirement for first article approval may be waived by 
the Government. * * * 

(c) If the Government determines that offeror or quoter is eligible to have the 
first article approval tests waived, the offer or quotation will be evaluated exclud- 
ing first article approval. The Government reserves the right to make an award 
excluding first article approval. * * * 


Defense Acquisition Regulation (DAR) Part 19 (1976 ed.) ex- 
plains the purpose of first article testing and presents the factors to 
be considered by the procuring agency in determining whether first 


article testing is required. In particular, DAR 1-1902 provides: 


(a) A requirement for first article approval is designed to assure that the 
contractor can furnish a product that is satisfactory for its intended use and, 
therefore, minimizes risks for both the contractor and the Government. In de- 
termining whether first article approval is to be required, consideration shall 
be given to increased cost and time of delivery by reason of the test, the risk 
to the Government of foregoing such tests, and the availability to the Govern- 
ment of other less costly methods of achieving the desired quality. First article 
approval tests are particularly appropriate when: 

(i) the interest of the Government requires assurance that a product is sat- 
isfactory for its intended use when the product— 

(A) has not been previously furnished by the contractor to the Government; or 

(B) has been previoulsy furnished by the contractor to the Government but 
there have been subsequent changes in processes or specifications, or production 
has been discontinued for an extended period of time; or 

(C) is described by a performance specification; * * *. 

(b) Except in unusual procurements, first article approval tests shall not be 
required in contracts : 


* * * s * * * 


(iv) For suplies covered by complete and detailed technical specifications, 
unless the technical or performance requirements are so novel or exacting that 
it cannot reasonably be anticipated that such supplies will meet the technical 
or performance requirements without first article approval. * * * 

At the outset, we disagree that NAVAIR’s refusal to waive first 
article approval testing constituted an improper change in the IFB 
evaluation scheme. While BEI implies that it relied on the presence 
of the waiver clause in the IFB to submit a higher bid than it would 
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have had the IFB not contained the clause, in Libby Welding Com- 
pany, Inc., B-186395, February 25, 1977, 77-1 CPD 139, we explained 
this type of clause: 

does no more than reserve to the Government the right to waive first article 
testing for any bidder found to be qualified for such a waiver. While prior 
acceptance by the Government of identical or similar supplies is a requirement 
for first article waiver, we do not believe that acceptance automatically requires 
the Government to waive first article testing * * *. 

Our determination in Libby Welding Company, supra, was upheld 
in Libby Welding Co. v. United States, 444 F. Supp. 987 (D.D.C. 
1977). Thus, the mere presence of the clause, which clearly states that 
the requirement for first article approval may (but not will) be 
waived, conferred no special rights on BEI nor did it provide BEI 
with a reasonable basis to maximize its bid price in certain expectation 
that NAVAIR would exercise waiver. See Met-Pro Water Treatment 
Corporation, 54 Comp. Gen. 39, 43 (1974), 74-2 CPD 29. It follows 
that a bidder’s potential eligibility for waiver does not preclude the 
addition of the state evaluation factor for first article testing absent a 
determination that the waiver in fact will be granted. Moreover, we 
do not believe NAVAIR departed from the stated evaluation scheme 
in the IFB. While it is true that DAR 1-1903(b) (1976 ed.) prohibits 
use of a waiver of first article approval testing clause when it is known 
that first article approval would be required of all bidders, the record 
clearly reveals NAVAIR did not decide against exercising waiver 
until October 17, 1978, over 2 months after bid opening. The record 
further shows that the contracting officer included the clause in the 
solicitation in June based on the possibility that BEI might qualify 
for waiver but that changes in the specification and disruption of a 
subcontractor’s production led NAVAIR’s technical personnel to rec- 
ommend first article testing be conducted. Accordingly, the inclusion 
of the clause in the IFB for the purposes of bid evaluation was not 
improper. 

With respect to BEI’s contention that NAVAIR has no reasonable 
basis to refuse waiver of first article approval testing, we consider an 
agency’s determination not to waive first article approval testing to be 
a matter of administrative discretion which will not be questioned by 
this Office unless there is a clear showing that the decision was arbi- 
trary or capricious. See Homewa International Corporation, B-192034, 
September 22, 1978, 78-2 CPD 219. Here, while BEI has presented 
considerable evidence to demonstrate its eligibility for waiver of first 
article testing, we believe that NAVAIR’s refusal to waive first article 
approval testing was a reasonable and proper exercise of administra- 
tive discretion. 

The record indicates that BEI initially failed first article approval 
testing on the MJU-8/B decoy flare under the prior contract and, 
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further, that decoy flare manufacturers consistently fail initial first 
article testing. NAVAIR explains that the failures are to’ be expected 
in light of the MJU-8/B flare manufacturing process which involves 
the mixing of atomized magnesium and other highly volatile pyro- 
technic ingredients. In this regard, NAVAIR states that the IFB 
contains a functional specification and that it cannot reasonably be 
anticipated that the flares will meet the specification’s requirements 
without first article approval : 


* * * the history of decoy flares has clearly shown that the difficulties which 
surface concerning decoy flares are not minor but would involve the “guts” of the 
flares, the IR output which relates to the burning of the flare. In fact, the mixing 
of the ingredients is an art and not a science. * * * It is impossible to describe 
in precise detail the exact percentage of each ingredient to be mixed. This is 
where the art of mixing becomes so important and makes the procurement of 
decoy flares unusual under ASPR 1-1903(b) because the “performance require- 
ments are so novel or exacting * * *” (ASPR 1-1902(b) (iv). 

Further, it is undisputed that NAVAIR changed the testing specifi- 
cation after the award of the prior contract to BEI. The increase in 
test samples from twenty to fifty grains without a corresponding 
change in the rejection criteria increased the possibility of rejection. 
However, even assuming that the twenty first article samples that 
were submitted by BEI for first article approval testing in the prior 
contract met Revision C’s infrared and static output requirements, the 
critical point is that BEI’s flares were never tested to the new and 
more stringent fifty sample test. 

In this respect, BEI contends that the increase of thirty test samples 
is not significant because its flares have been accepted by NAVAIR 
after passing production lot testing and are, along with the 200 flares 
delivered to the Navy’s China Lake facility, being used by NAVAIR. 
We are not’ convinced that these events alone require NAVAIR to 
waive first article approval testing. NAVAIR asserts that the fact 
that an item satisfies production lot testing does not necessarily mean 
it would pass first article approval testing, because first article testing 
in this instance is more extensive and stringent than production lot 
testing, and is done on a smaller quantity than production lot testing 
to let the Government know at the earliest time whether a contractor 
can furnish a product satisfactory for its intended use. In this situation 
the Government cannot wait until the first production lot has been 
completed and thus accept the risk of production lot testing failure. 

Finally, NAVAIR reports that Hart Metals has not returned to 
regular production since it suffered the fire and explosion. NAVAIR 
states that it cannot be certain that Hart’s atomized magnesium pro- 
duced following this break in production will be of the same composi- 
tion or quality as before. While it is true that DAR Part 19 does 
not directly address whether a supplier must be requalified in the 
event of a break in its production, it is not written so narrowly as to 
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preclude NAVAIR from examining Hart’s break in production in 
determining whether to waive first article approval. The purpose of 
this testing is to show at the earliest possible time that the contractor 
can produce a satisfactory product. Should a change or disruption 
occur that can reasonably be considered to have an effect on the manu- 
facturing processes, the regulation states that first article approval 
tests are particularly appropriate. Since atomized magnesium pro- 
duced by Hart following the disruption in its production will be used 
in decoy flares produced under the proposed contract, it is not inappro- 
priate for NAVAIR to want to conduct tests as early as possible to 
determine if there is a problem with the flare’s atomized magnesium 
or the mixing of their ingredients. 

In summary, despite the fact that BEI had recently produced decoy 
flares that have passed production lot testing and some had actually 
been successfully used, we believe that NAVAIR did not act unreason- 
ably in requiring first article approval testing. The regulation govern- 
ing waiver of first article testing allows the procuring agency 
discretion in determining whether to exercise waiver but does suggest 
circumstances when first article approval tests are particularly appro- 
priate. Three such circumstances are present here. The IFB contains 
a changed testing specification, making it more difficult for con- 
tractors to pass first article testing, the IFB uses a functional specifica- 
tion to describe the flare, and there has been a break in production of 


the only vendor of an essential ingredient which can reasonably be 
considered to have an adverse effect on the manufacturing process. 
On the basis of the above, the protest is denied. 


[B-127474] 


Leaves of Absence — Holidays — Employees Receiving Premium 
Compensation 


Department of the Navy asks if the intent of 56 Comp. Gen. 551 (1977) requires 
deduction of leave credited under 54 Comp. Gen. 662 (1975) but unused as of 
April 19, 1977, and whether related claims unresolved between the dates of the 
two decisions are valid. Such leave recredited prior to April 19, 1977, remains 
available for use. The determination in 56 Comp. Gen. 551 to forego collection 
action for lump-sum payments made for leave recredited, and not to require 
correction of leave records for recredited leave taken pursuant to 54 Comp. Gen. 
662, did not validate all claims that arose or were presented for payment between 
the dates of the two decisions. Rather, it was to inform agencies that corrective 
action would not be required for actions allowing claims taken prior to April 19, 
1977, pursuant to 54 Comp. Gen. 662. 


In the matter of Holiday premium pay—Leaves of absence— 
Excused absence, March 27, 1979: 


The Office of Civilian Personnel, Department of the Navy, seeks 
clarification regarding the application of 56 Comp. Gen. 551 (1977) 
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which overruled the ruling in 54 Comp. Gen. 662 (1975). The 1975 
decision held that certain employees receiving premium pay under 5 
U.S.C. 5545(c)(1) should have leave restored to them which was 
charged to them for absences on holidays. In the 1977 decision we held 
that an employee in receipt of annual premium pay under 5 U.S.C. 
5545(c)(1) (1970) at a rate determined in accordance with 5 C.F.R. 
550.144(a) who performed work on holidays or was charged annual 
leave for holidays falling within his regularly scheduled tour of duty 
is not entitled to holiday premium pay or restoration of annual leave 
charged. Such employee may be excused without charge to leave if his 
agency determines his services are not required on a particular holiday. 

Specifically, we have been asked the following questions: 

(1) Is any leave recredited under 54 Comp. Gen. 662 which re- 
mained to an employee’s account on 19 April 1977 to be deducted as of 
that date? 

(2) If the answer to question (1) above is in the negative, is all 
leave recredited based on 54 Comp. Gen. 662 to remain for credit and 
use, irrespective of 56 Comp. Gen. 551? 

(3) For those employees whose leave accounts were not adjusted 
in accordance with 54 Comp. Gen. 662 prior to 19 April 1977, does there 
exist any legal basis to now credit their leave accounts? 

Although the situation in question (1) was not addressed in 56 Comp. 
Gen. 551, there was no intent that such leave be deducted effective April 


19, 1977. On the contrary such leave remains for credit and use. Ques- 
tions (1) and (2) are answered accordingly. 

With regard to claims paid pursuant to the decision in 54 Comp. 
Gen. 662 (1975), we stated in 56 Comp. Gen. 551 (1977) : 


* * * Since such payments or use of leave were made pursuant to 54 Comp. 
Gen. 662, no action is necessary and the employees may be considered properly 
to have been paid or to have taken leave. Also, inasmuch as there has been 
considerable confusion in this area, those employees who were not charged 
leave for absences on holidays prior to the date of this decision may be regarded 
as having properly been excused from duty on such days. [Italic supplied.] 

The above determination did not validate all claims that arose or 
were presented for payment between the dates of the two decisions, 
February 5, 1975, and April 19, 1977. Rather, it was meant to inform 
agencies which had relied upon the 1975 decision and had recredited 
leave and made lump-sum payment on claims or authorized leave to be 
taken, that recovery of money paid or correction of leave records would 
not be required. See B-192815, February 26, 1979. The decision of 
February 26, 1979, suggests that leave restored under 54 Comp. Gen. 
662 would remain available for use after April 19, 1977, the effective 


date of 56 Comp. Gen. 551. 
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Thus, if an employee’s claim was allowed and leave restored prior 
to April 19, 1977, no action is to be taken by the agency to correct 
leave records. However, if the leave was not recredited prior to April 
19, 1977, neither the decision in 54 Comp. Gen. 662, nor the decision in 
56 Comp. Gen. 551, provides authority for recredit of leave thereafter. 

Accordingly, question three is answered in the negative. 


[[B-193352] 


Compensation — Overtime — Work in Excess of Daily and/or 
Weekly Limitations 

Army hospital has two work shifts: 0500-1330 and 1100-1930. Employees on 
1100-1930 shift, who periodically work regular shift 1 day and 0500-1330 shift 
next day, claim overtime compensation for work in excess of 8 hours. Defini- 
tion of “day” for purposes of overtime compensation is not limited to calendar 
day but may be any 24-hour period. See 42 Comp. Gen. 195 (1962). Thus, since 
Army agreed through negotiated agreement to treat workday as 24-hour period 
from start of shift, employees who work more than 8 hours during 24hour 
period but not on same calendar day are entitled to overtime compensation. 
In the matter of Council and Washburn — Entitlement to Overtime 


Pay, March 27, 1979: 


This action is in response to a request for an advance decision from 
Lieutenant Colonel D. I. Walter, Finance and Accounting Officer, 
Headquarters XVIII Airborne Corps and Fort Bragg, Department 
of the Army, Fort Bragg, North Carolina, concerning a number of 
backpay claims for overtime submitted by both Wage Board and Gen- 
eral Schedule employees (and former employees) of the Food Service 
Division, Womack Army Hospital, MEDDAC, Fort Bragg, North 
Carolina. The issue presented for decision is the entitlement to over- 
time pay of these employees who frequently worked two 8-hour shifts 
within a 24-hour period but not within the same calendar day. 

The report from the Army states that over a period of several years 
the Food Service Division scheduled its employees to an “early/late” 
tour of duty involving two overlapping shifts, 0500 to 1330 and 1100 
to 1930 daily. The report states further that approximately four times 
per pay period, employees who worked the 1100 to 1930 shift one day 
would work the 0500 to 1330 shift the following day. The Army for- 
warded to our Office two claims which are apparently representative 
of other claims it has received. The claim of Richard Council has been 
computed by the Army for the period from 1971 to 1976 at an average 
of 25 hours of overtime per pay period, while the claim of Betty L. 
Washburn has been computed for the period from 1971 to 1976 at 
generally between 20 and 25 hours of overtime per pay period. 
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The overtime claims of the employees are based upon a provision 
in the contract agreements between Headquarters XVIII Airborne 
Corps and Fort Bragg and AFGE Local 1770 which have been in 
effect without material change since 1971 and which provide, in per- 
tinent part, as follows: 

No employee in the unit shall be required to work more than eight (8) hours 
in his basic workday without compensating such at the existing compensatory 
time off rate or overtime rate of pay for all hours worked in excess of eight 
(8) hours. For purposes of this section, the basic work day is considered to be 
elapsed 24 hours from the starting time of his shift ; however, this does not apply 
to 24-hour shift employees who voluntarily and mutually exchange or split shifts 
with approval of their supervisor. [Italic supplied. ] 

The report from the Army states that applying the above-quoted 
language literally would result in 6 hours overtime entitlement for 
a Food Service Division employee on the second day, but the Army 
questions the validity of these back pay claims in view of regulations 
contained in the Federal Personnel Manual and our decision in 42 
Comp. Gen. 195 (1962). The report concludes by posing two questions: 
(1) is there any overtime entitlement when an agency follows a 5 work- 
day, Sunday to Saturday, midnight to midnight scheduling and an 
employee does not work more than 8 hours in a day or 40 hours in 
a week; and (2) does our decision in 42 id. 195, supra, or any law or 
regulation concerning the use of a calendar day or a Sunday through 
Saturday workweek override a locally negotiated contract provision 
which appears to the contrary. 

With regard to overtime entitlement, 5 U.S.C. § 5542(a) (1976) 
provides, in pertinent part, as follows: 

For full-time, part-time and intermittent tours of duty, hours of work officially 
ordered or approved in excess of 40 hours in an administrative workweek, or 


* * * in excess of 8 hours in a day, performed by an employee are overtime 
work * * *, 


The above-quoted section is applicable to General Schedule employees, 
and Wage Board employees are covered under a substantially similar 
provision contained in 5 U.S.C. § 5544 (1976). The law concerning 
the scheduling of hours of work and basic workweeks is contained in 
5 U.S.C. § 6101 (1976), which provides, in pertinent part, as follows: 


(a) (2) The head of each Executive agency, military department, and of the 
government of the District of Columbia shall— 

(A) establish a basic administrative workweek of 40 hours for each full-time 
employee in his organization ; and 

(B) require that the hours of work within that workweek be performed within 
a period of not more than 6 of any 7 consecutive days. 

(a) (3) Except when the head of an Executive agency, a military department, 
or of the government of the District of Columbia determines that his organization 
would be seriously handicapped in carrying out its functions or that costs would 
be substantially increased, he shall provide, with respect to each employee in his 
organization, that— 

(A) assignments to tours of duty are scheduled in advance over periods of not 
less than 1 week; 
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(B) the basic 40-hour workweek is scheduled on 5 days, Monday through 
Friday when possible, and the 2 days outside the basic workweek are consecutive ; 

(C) the working hours in each day in the basic workweek are the same; 

(D) the basic nonovertime workday may not exceed 8 hours; 

(E) the occurrence of holidays may not affect the designation of the basic 
workweek ; and 

(F) breaks in working hours of more than 1 hour may not be scheduled in a 
basic workday. 

In our decision in 42 Comp. Gen. 195, supra, we considered the 
question of whether the 8-hour day and the 40-hour week are defined 
as a calendar day (midnight to midnight) and a calendar week (Sun- 
day through Saturday). We held that, since there may be problems 
involving employees with uncommon tours of duty which create the 
need for flexibility, any 24-hour period may be treated as a “day” 
and any consecutive 7 day period may be treated as a “week” although 
when administratively feasible the Sunday through Saturday week 
and the midnight to midnight day should be used. 42 id. 195, at 200. 
Subsequently, we held in 57 Comp. Gen. 101 (1977) that our Office 
would have no objection to the Department of Agriculture adopting 
a 24-hour period other than midnight to midnight as a “day” where 
the administrative workweek involved two shifts within the same 
calendar day. 

In the present case we believe that where the agency has adopted 
the definition of a “day” as set forth in the negotiated agreement cited 
above, employees who work more than 8 hours in a “day” are entitled 
to overtime compensation even though not more than 8 hours of work 
are performed in any 1 calendar day. See 57 Comp. Gen. 101, supra; 
and 42 id. 195, supra. 

The Army has also asked whether there is any law or regulation 
concerning the definition of a “day” or “workweek” which would 
override the negotiated agreement provision cited above. We have 
reviewed the applicable laws and regulations and we find nothing 
which would preclude the Army from adopting the definition of a 
“day” as set forth above. Furthermore, under the provisions of sec- 
tions 6101 and 5542(a) of title 5, United States Code, the agency has 
the authority to establish work schedules and order and approve over- 
time. Through the negotiated agreement, it appears that the agency 
exercised its statutory authority by defining a workday as the 24- 
hour period beginning with the employee’s shift and, in effect, 
authorizing overtime work where the employee worked more than 8 
hours during a 24-hour period. See, for example, 55 Comp. Gen. 405 
(1975). 

Accordingly, we conclude that the Food Service Division employees 
are entitled to overtime compensation for work in excess of 8 hours 
during a “day” as defined in the negotiated agreement. 
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[B-193861] 


Federal Judicial Center — Contracts — Competitive Negotiation 
Where Practicable Requirement 

Although Federal Judicial Center (FJC) is exempt from 41 U.S.C. 5 (1976) and 
civilian agency procurement statutes do not apply to FJC, examination of FJC’s 
enabling legislation shows Congress’ intent that FJC enter into contracts by 
“negotiation.” Further, maximum practicable competition should be obtained as 
matter of sound Federal procurement whenever contracts utilizing appropriated 
funds are to be awarded. Therefore, FJC should award contracts by using com- 
petitive negotiation where practicable. 


Equipment — Automatic Data Processing Systems — Acquisition, 
etc. — Brooks Act Applicability — Federal Judicial Center 
Procurements 

Federal Judicial Center (FJC), as establishment in judicial branch, is “Federal 
agency” as term is used in Brooks Act, 40 U.S.C. 759 (1976). Since no law 
expressly exempts FJC from Brooks Act, FJC must comply with Brooks Act and 


General Services Administration’s implementing regulations in all automatic 
data processing equipment procurements. 


In the matter of Federal Judicial Center, March 27, 1979: 


This decision results from our current survey of the Federal Judicial 
Center’s (FJC) activities. Incident to the survey, a question arose 
on (1) whether the FJC is exempt from Public Law No. 89-306, the 
Brooks Act, and (2) whether the FJC must procure ADP equipment 
and services in compliance with the Federal Procurement Regulations 
and competitive procurement statutes. 

In sum, the FJC maintains that it is exempt from the requirements 
of the Brooks Act because (1) the legislative history of 28 U.S.C. 
§ 620(a) (1976)—establishing the FJC—shows Congress’ intent that 
the FJC be exempt from the Brooks Act, (2) the goal of the Speedy 
Trial Act of 1974, 18 U.S.C. § 3161-74 (1976), can only be realized if 
the FJC is free from the time delays of the General Services Admin- 
istration (GSA) regulations concerning ADP equipment procure- 
ment, and (3) when the FJC’s claim of exemption was placed before 
the GAO in a bid protest, the GAO did not express disagreement with 
that claim. The FJC’s detailed rationale, our legal analysis, and our 
conclusion are presented below. 


I. BACKGROUND 


The FJC’s purpose is “to further the development and adoption of 
improved judicial administration in the courts of the United States.” 
28 U.S.C. § 620(a) (1976). The FJC was established as a research 
and development organization with the general functions of support- 
ing the Federal judiciary through independent research, education 
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and training of judicial and parajudicial personnel, and the applica- 
tion of innovative technology to court management. 28 U.S.C. §§ 620 
(b) (1)-(4) ,628(a) (5) (1976). 

In addition, Congress established a seven-man board of directors, 
permanently chaired by the Chief Justice of the Supreme Court, and 
Congress directed that proposals be evaluated for possible application 
of data processing and system techniques to the administration of the 
Federal courts. 28 U.S.C. § 623(a) (5). The reason for the mandate 
appears in the legislative history : 

The computer revolution, sweeping the financial and industrial enterprises of 
our Nation, has thus far made little headway in the courts. Claims of unprece- 
dented efficiency for the courts in the age of the computer, on the one hand, and 
fears of “mechanized justice” and “tria] by computer,” on the other, have been 
voiced in various circles, but it is apparent to your committee that an objective 
evaluation of the potential of data processing systems in the work of the courts 
is a necessity. By its very nature as a center for the study of court administra- 
tion, the Federal Judicial Center is an appropriate medium for such an evalua- 
tion. S. Rep. No. 781, 90th Cong., 1st Sess. at 2416. 

In light of this mandate, the FJC developed a comprehensive local 
court management information and research system and purchased two 
minicomputers to conduct pilot projects in two district courts. In fiscal 
year 1974, the minicomputer specifications were approved by GSA 
and the FJC was advised to proceed with solicitation of bids based 
on these specifications. Once the responses were received and a vendor 
selected, award was made independent of GSA but with GSA’s full 
approval. Since then, the FJC has made sole-source ADP awards 
without GSA involvement. 


Il. THE FJC’S POSITION ON EXEMPTION FROM THE 
BROOKS ACT AND COMPETITIVE PROCUREMENT RE- 
QUIREMENTS 


A. The FJC was given specific statutory exemption from 41 U.S.C. 
§5 (1976), which requires that a Government agency, including one 
in the judicial branch, must obtain needed supplies and services by 
means of formal advertising : 


The Board is authorized— 

(3) to contract with and compensate government and private agencies for 
research projects and other services, without regard to section 3709 of the 
Revised Statutes, as amended (41 U.S.C. §5), and to delegate such contract 
authority to the Director of the Federal Judicial Center, who is hereby em- 
powered to exercise such delegated authority. 


The Senate report on this section states: 


It is contemplated that much of the research and analysis stimulated by the 
Center will be conducted by independent contractors, providing services on 
either a voluntary or a for-profit basis. The nature of these services will be 
varied and often custom tailored to the needs of the Center. To require that 
the Center employ the methods of advertising, bidding, and acceptance promul- 
gated for Government contracts generally might mean impairment of the Cen- 
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ter’s ability to negotiate effectively for the services it needs. In many instances, 
is may be that few or no enterprises exist that are capable of meeting the Center’s 
requirements without detailed negotiation and special improvisation. S, Rep. 
No. 781, 90th Cong., 1st Sess. 2411. [Italic supplied.] 

Although the FJC’s enabling legislation does not specifically ex- 
empt it from GSA control over ADPE procurement, the FJC con- 
tends that such legislation should be read in pari materia with duties 
of FJC’s Board and the Brooks Act. 

Under traditional principles of statutory construction, in the FJC’s 
view, the three statutory provisions should be read together and each 
provision should be construed in connection with every other provi- 
sion so as to produce a harmonious whole. Since, in the FJC’s view, 
both the Center’s enabling legislation and the Brooks Act contain 
provisions that deal with the same subject matter (ADPE) and since 
the two provisions are in apparent conflict, the FJC argues that the 
ambiguity must be resolved in a manner which gives effect to the 
latest legislative expression and still leaves an area of effective opera- 
tion for the earlier expression. Jnternational Union of Elec. Radio 
and Mach. Workers, AFL-CIO v. NLRB, 280 F. 2d 757 (D.C. Cir. 
1960). The FJC states that although it very well may have been Con- 
gress’ original intent to include every Federal agency within the scope 
of the Brooks Act, it must be remembered that the legislation creating 
the FJC was not passed until 1967, 2 years later. Given the legislative 
history of the FJC’s statutory functions, the duties of its Board, and 
the grant of a statutory exemption from other procurement regula- 
tions, it is evident to the FJC that Congress has changed its position 
and exempted the FJC from the Brooks Act. 

Moreover, in the FJC’s view, its exemption from the Brooks Act 
would not frustrate the purpose of that act because once ADP is 
adapted for use in the Federal courts, the Administrative Office will 
assume general management and budgetary responsibilities for it. 
Then the Brooks Act would properly require GSA involvement in 
further computer procurement and maintenance. By this construction 
neither is emasculated. 

The FJC also contends that there is ample legislative history show- 
ing Congress’ strong desire that the FJC remain an independent 
organization in order to carry out its statutory responsibilities. By 
statute, the FJC is responsible only to Congress, the Judicial Con- 
ference of the United States and its Board of Directors, In the FJC’s 
view, to require that another administrative agency control all ADPE, 
in effect and in practice, destroys the very independence that Congress 
so zealously provided. 

B. The FJC further argues that the Speedy Trial Act of 1974, 18 
U.S.C. § 3161-74 (1976), clearly recognizes the need for broad-based 
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planning by each Federal, district court to meet a 3-month criminal 
case processing goal and the FJC is required to play a substantial 
role in this planning process. 

The FJC states that its computer-based local court information 
system (Courtran II) is the only system that has the capacity and po- 
tential to significantly assist the Federal judiciary in meeting the 
information-gathering, monitoring and research demands of the 
Speedy Trial Act, and thus is the only method by which the FJC can 
meet its statutory responsibilities under that act. Under the demands 
of the Speedy Trial Act, the FJC believed that some procurement 
of ADPE had to be completed immediately. Obviously, this could not 
have been completed if the FJC were bound to the time delays of GSA 
regulations concerning ADPE procurement. 

Further, in 1975, the FJC advised the House Appropriations Com- 
mittee of its view that it was exempt from the Brooks Act and that it 
would proceed with Courtran II without regard to the Brooks Act. 
At the same time, the FJC proposed that its appropriation bill be 
amended to specifically provide that the FJC was exempt from the 
Brooks Act. The FJC’s proposal, however, was never introduced 
because, the FJC reports, the appropriate subcommittee chairman 
thought it unnecessary. 

C. On July 30, 1975, a formal protest was filed with our Office. The 
FJC’s award of a contract to the Digital Equipment Corporation for 
the majority of the computer equipment needed to support Courtran 
II development and subsequent pilot implementation. In responding 
to the protest, the FJC specifically raised the issue of exemption from 
the Brooks Act. The protestor withdrew the protest after receiving 
the FJC’s response and our Office subsequently closed our file on the 
entire matter. The FJC states that although our Office did not ex- 
pressly support the claim of exemption from the Brooks Act, this 
claim was squarely placed before GAO in our response to the protest 
and GAO did not in any way express disagreement with that claim. 

D. In October 1976 the Administrative Office wrote to the GSA 
questioning an FJC contract with Bird Engineering Research Associ- 
ates for software development and analysis relating to juror selection 
by the Federal courts. GSA responded stating, among other things, 
that the Brooks Act gave GSA exclusive authority to provide auto- 
mated data processing equipment, including software, to Federal 
agencies, and expressed the opinion that the FJC contract was in 
violation of the GSA regulations and was not authorized. 

In a very strongly worded reply to GSA, Judge Hoffman com- 
pletely disagreed with GSA’s conclusion and presented the FJC’s 
claim of exemption. 
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Judge Hoffman requested that GSA contact him if, after reviewing 
his letter and attachments, any question remained concerning the ex- 
emption. GSA did not respond to Judge Hoffman’s letter and the FJC 
proceeded with the Bird contract. 

From this event, the FJC concludes that GSA concurs in its ex- 
emption claim. 


III. ANALYSIS 


A. The FJC’s Requirement to Procure Competitively. 

First, we note that the Administrative Office has the primary au- 
thority and duty to purchase equipment and supplies for the FJC. 
28 U.S.C. § 604(a) (9) (1976). Second, we note that the Administra- 
tive Office would be required to comply with the requirements of com- 
petitive procurement in general since the Administrative Office is not 
exempt from the provisions of 41 U.S.C. §5 (1976), the statute re- 
quiring competition in Government procurements. 5 Comp. Gen. 717 
(1926). Third, we note that (1) the FJC has limited procurement 
authority for “research projects and other services,” and (2) Congress 
expressly exempted the FJC from the provisions of 41 U.S.C. $5. 
28 U.S.C. § 624 (1976). Some research projects could necessitate utili- 
zing ADP equipment or services which would be considered a part of 
the research project. To the extent that the ADP equipment is part of 
the research project, FJC should procure subject to the Brooks Act 
and implementing regulations. See “The Applicability of the Brooks 
Act, ete.,” infra. 

Regarding “research projects,” the question arises as to whether the 
FJC’s practice of purchasing and installing equipment in the Federal 
district courts would be considered a research project. Unquestion- 
ably, the FJC’s first attempt to solve a problem at the Federal district 
court level could be considered a research project. It seems obvious 
that the application of the pilot solution to the same problem at other 
Federal district courts would not be considered a research project. Of 
course, the facts will determine whether a problem in one court is so 
substantially similar to a problem in another court that it is the same 
problem. Since the FJC’s independent procurement authority is lim- 
ited to research projects and other services, it would appear that the 
Administrative Office would be the procurement agency for equipment 
to be installed in nonpilot-project courts. 

From the language of the referenced statutes, it could be concluded 
that in the FJC’s direct procurements, the FJC could award contracts 
without competition, Note that the general statutes applicable to civil- 
ian agency procurements refer only to GSA and other executive agen- 
cies and, thus, would not be applicable to a judicial agency. 41 U.S.C. 
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§ 251-260 (1976); CSA Reporting Corporation, 54 Comp. Gen. 645 
(1975), 75-1 CPD 70. The legislative history of the FJC’s exemption 
from 41 U.S.C. §5 clearly shows Congress’ intent that the FJC be 
exempt from the requirements of formal advertising so that the FJC 
could enter into contracts by “negotiation.” S. Rep. No. 781, supra, at 
2411. However, in our judgment, the maximum practicable competition 
should, as a matter of policy, be obtained whenever contracts utilizing 
appropriated funds are to be awarded. See 51 Comp. Gen. 57, 61 
(1971), involving the Atomic Energy Commission, which was simi- 
larly exempt from the requirements of 41 U.S.C. § 5. We recognize 
that in many instances the practicalities of the situation may impose 
severe limits on the amount of competition obtainable. 7d. Conse- 
quently, it is our view that the FJC’s award of a contract without com- 
petitive negotiation, where practicable, would be violative of sound 
Federal procurement policy. 

B. The Applicability of the Brooks Act to ADP Procurements by 
or for the FIC. 

Our decision at 55 Comp. Gen. 1497 (1976) held that the Brooks Act 
authorized GSA to procure ADP equipment for the Administrative 
Office or to delegate its ADP procurement authority to that Office. 
The rationale for our conclusion in 55 Comp. Gen. 1497 was simply 
this: (1) 40 U.S.C. § 759(a) authorizes and directs GSA to coordinate 
and provide for the purchase, lease and maintenance of ADP equip- 
ment by “Federal agencies”; and (2) the term “Federal agency” is de- 
fined in 40 U.S.C. § 472(b) to include any establishment in the judicial 
branch of the Government. 

Since the Administrative Office and the FJC are establishments in 
the judicial branch, both would fall within the literal coverage of the 
Brooks Act, GSA’s implementing regulations (41 C.F.R. part 101-36), 
and the scope of our decision at 55 Comp. Gen. 1497, supra. 

Accordingly, ADP procurements by or for the FJC must be in ac- 
cord with the Brooks Act and GSA’s implementing regulations. We 
note that it is not uncommon for GSA to issue a delegation of procure- 
ment authority conditioned in part on the requirement that the pro- 
curing agency conduct a competitive procurement. We would suggest 
that in the future GSA so condition any delegation of procurement 
authority to FJC. Moreover, such a conditional delegation would be 
consistent with the Brooks Act because Congress contemplated that 
GSA would actually make the necessary ADP purchases for Federal 
agencies and GSA is governed by the competitive procurement 
regulations. 

We reach the above conclusion after thorough analysis and consider- 
ation of the FJC’s position. With regard to the FJC’s first basis for 
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the exemption claim—the statutory construction of the Brooks Act and 
its enabling legislation—we note that the basis for the FJC’s position 
is that the two laws conflict. We find no conflict in the laws since the 
Brooks Act unquestionably covers all judicial branch agencies and no 
law specifically or expressly exempts the FJC from that coverage. 
Further, no passage of the FJC enabling act’s legislative history shows 
congressional intent to exempt the FJC from the Brooks Act. Accord- 
ingly, the principles of statutory construction relied on by the FJC 
are not applicable. 

On the other hand, we refer to another well-recognized principle of 
statutory construction overlooked by the FJC: the legislative history 
of a statute may be considered in determining the intention of Con- 
gress only (1) when the language of the statute is not clear, or (2) 
when its literal application would produce an absurd result. See L7V 
Aerospace Corporation, 55 Comp. Gen. 307, 317 (1975), 75-2 CPD 
203, and the cases and decisions cited therein. Here, the language of 
the Broolxs Act is literally broad enough to encompass the FJC and 
the FJC admits that its enabling legislation does not expressly exempt 
it from the Brooks Act. Moreover, we have reviewed the legislative 
history involved and we can find no support for the FJC’s view. Fur- 
ther, a construction of the statutes including the FJC within Brooks 
Act coverage would be in accord with Congress’ intent and would not 
produce an unreasonable burden on the FJC. We arrive at the latter 
conclusion after due consideration of the important and pressing work 
of the FJC relative to other Federal agencies and their programmatic 
ADP needs which must be satisfied in compliance with the Brooks Act. 
We also note that the congressional list of agencies exempt from re- 
quirements applicable to “Federal agencies” has been amended twice 
since the passage of the FJC’s enabling legislation and Congress did 
not exempt the FJC. 40 U.S.C. § 474 (1976). 

With regard to the FJC’s second basis for exemption—Speedy Trial 
Act “demands”—the FJC cannot point to a single passage in that 
act or its legislative history exempting it from the Brooks Act. We 
note that the requirements of the Speedy Trial Act were to be met 
on a phase-in schedule over more than 4 years. In other urgent pro- 
grams of national importance, agencies have complied with the Brooks 
Act and implementing regulations. See, e.g., PRC Computer Center, 
Ine., et al., 55 Comp. Gen. 62 (1975), 75-2 CPD 35 (the Federal 
Energy Administration (FEA) procurement of ADP services for use 
in combating the “energy crisis” was subject to the Brooks Act). There- 
fore, in our view, Speedy Trial Act demands do not provide any 
support for the FJC’s exemption claim. Further, the fact that a House 
Appropriations Subcommittee took no action on the FJC’s proposal— 
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to amend its 1975 supplemental appropriations bill to specifically ex- 
empt the FJC from the Brooks Act—does not support the FJC’s posi- 
tion. First, that fact does not overcome the Brooks Act’s clear and 
unambiguous language encompassing the FJC. Second, where Con- 
gress is requested to revise existing law and no action is taken, a 
valid inference could be drawn that Congress did not intend to exempt 
the FJC from the Brooks Act. See Wage rate coverage of offsite work 
under Federal-Aid Highway Act of 1956, as amended, B-185020, De- 
cember 28, 1978, 78-2 CPD 439. 

Regarding the FJC’s third basis for exemption—our handling of 
an FJC bid protest—when a protester withdraws its protest and re- 
quests that we close our file (B-194650) on the matter, that is precisely 
what we do, Our action is not a decision on the merits of the protest 
and usually the agency is so advised. Here, we closed the file at the 
protester’s request without any consideration of the protest’s merits. 
Similarly, we do not regard the FJC’s fourth basis for exemption— 
GSA’s failure to rebut the FJC’s claim—as supportive of the exemp- 
tion claim. GSA’s views of record contain its conclusion that the FJC 
is covered by the Brooks Act. 

C. The Effect of the FJC’s Past Noncomplianee. 

In view of the circumstances of the FJC’s past ADP procurements 
and its firm belief that it was exempt from the Brooks Act, we do not 
question the validity of such contracts. See PRC Computer Center, 
Inc., supra (FEA relied on GSA’s authorization to proceed with an 
ADP procurement); B-115369, May 31, 1978 (the Department of 
Transportation relied on the Office of Management and Budget’s au- 
thorization to proceed with an ADP procurement). 


IV. CONCLUSION 


Future FJC ADP procurements must be in compliance with the 
Brooks Act and GSA regulations and all future FJC procurements 
should be competitively negotiated, where practicable. 

By letter of today, we are advising the Director of the FJC and the 
Administrator of GSA of our recommendation. 

This decision contains a recommendation for corrective action to be 
taken, Therefore, we are furnishing copies to the Senate Committees 
on Governmental Affairs and Appropriations and the House Commit- 
tees on Government Operations and Appropriations in accordance with 
section 236 of the Legislative Reorganization Act of 1970, 31 U.S.C. 
§ 1176 (1976), which requires the submission of written statements by 
the agency to the committees concerning the action taken with respect 
to our recommendation. 
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[B-193710] 


Appropriations—Typographical Errors—Enrolled Act Controlling 


Public Law 95-480 appropriates $36,606,000 for the Office of Inspector General, 
Department of Health, Education, and Welfare, despite convincing evidence in 
legislative history showing that each House of Congress passed bill appropriating 
$1,000,000 less and that figure in enrolled bill was the result of typographical 
error. Enrolled act, signed by the Speaker of the House of Representatives and 
the President of the Senate, and approved by the President of the United States, 
is conclusive evidence of the contents of a law passed by Congress. 

In the matter of HEW Office of Inspector General — Amount of 


Appropriation, March 28, 1979: 


This decision is in reply to an inquiry from the Assistant Director, 
Accounting Operations, Bureau of Government Financial Operations, 
Department of the Treasury, concerning the actual amount appropri- 
ated to the Office of the Inspector General (Inspector General), De- 
partment of Health, Education, and Welfare (HEW), by the Depart- 
ments of Labor and Health, Education, and Welfare Appropriations 
Act, 1979. The act, as passed by the House of Representatives and the 
Senate (H.R. 12929, 95th Cong.), contained an appropriation of $35,- 
606,000 for the HEW Inspector General. However, the enrolled act 
(Public Law 95-480), signed by the Speaker of the House of Repre- 
sentatives and the President of the Senate, and approved by the Presi- 
dent of the United States, appropriated $36,606,000 for the same office. 
The question is whether the Department of the Treasury has the legal 
authority to transfer to the account of the Inspector General $36,606,- 
000, as contained in the enrolled act instead of $35,606,000, contained 
in the act as it passed the two Houses of Congress, For the reasons 
given in this decision, we hold that the higher amount is the actual 
sum appropriated. 

In response to our request for the views of the Secretary of Health, 
Education, and Welfare, we received a reply from the HEW Acting 
Assistant Secretary for Management and Budget, which stated, in 
part: 

In answer to your letter of December 29, 1978, the $36,606,000 included for the 
Inspector General in the enrolled bill is in error. A typographical error was made 
in preparing the enrolled bill. The correct number is $35,606,000 which was both 
our FY 1979 request and the amount allowed by the House and Senate Labor- 
Health, Education, and Welfare Subcommittees. This amount is clear from the 
legislative history including the reports of the House and Senate Appropriations 
Committees, the Conference Report, and the printed copies of the bill as it moved 


through both Houses. The only place where the higher number appears is the 
enrolled bill. 


The Labor-HEW appropriations bill for fiscal year 1979, H.R. 
12929, was reported from the House Committee on Appropriations on 
June 1, 1978. The bill contained an appropriation of $35,606,000 for 
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the HEW Inspector General. In the accompanying report the com- 
mittee stated : 

The bill includes $35,606,000, the amount requested and an increase of $8,876,000 
over the amount available for 1978. * * * (H.R. Rept. No. 95-1248, 95th Cong., 
2nd Sess. 98 (1978).) 

H.R. 12929 was passed by the House of Representatives on June 13, 
1978, still containing an appropriation of $35,606,000, for the HEW 
Inspector General. 

The bill was reported from the Senate Committee on Appropria- 
tions on August 16, 1978. It too contained an appropriation of $35,606,- 
000 for the Inspector General. In reporting the bill, the committee 
stated : 

The Committee recommends an appropriation of $35,606,000, an increase of 
$8,876,000 over the comparable fiscal year 1978 level. This is the same as the 
President’s budget and the House allowance. (S. Rept. No. 95-1119, 95th Cong., 
2nd Sess. 132 (1978).) 

On September 27, 1978, the Senate passed H.R. 12929 containing an 
appropriation of $35,606,000 for the HEW Inspector General. 

The House and Senate versions of H.R. 12929 were not in agreement 
on matters other than the amount of the appropriation and the bill 
was referred to a conference committee. The conference committee re- 
port of October 6, 1978, was agreed to by each House on October 12, 
leaving disagreement on only one Senate amendment, not here perti- 
nent. In the Congressional Record of October 12. 1978, two tables were 
printed, showing the appropriations contained in H.R. 12929 as agreed 
to by the conferees. Each table indicated an appropriation of $35,606,- 
000 for the HEW Inspector General. See 124 Cong. Rec. $18483, 
H.12483 (Daily ed. October 12, 1978). On October 14, 1978, the House 
agreed to a reworded Senate amendment resulting in final passage of 
the bill. 

Although it is not entirely clear from the record, it appears that in 
enrolling H.R. 12929, a typographical error was made and the appro- 
priation for the HEW Inspector General was increased to $36,606,000. 
The Speaker of the House and the President of the Senate did not 
notice the error and signed the enrolled bill, The enrolled bill was ap- 
proved by the President of the United States on October 18, 1978, who 
apparently also did not notice the error, and the enrolled bill became 
Public Law 95-480. 

This situation does not arise frequently but there are some decisions 
of the Attorney General, the Comptroller General, and the Supreme 
Court of the United States which are pertinent. The Attorney General 
decision involved an appropriation act which directed the Secretary 
of the Treasury to pay funds to one R. W. Thompson as provided for 
in an agreement with the Menominee Indians. The Indians objected 
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to the payment, claiming that the act as it passed Congress contained 
& proviso, not contained in the enrolled act, which would have allowed 
them to veto the payment. The Attorney General decided against the 
Indian claim and instructed the Secretary of the Treasury to pay 
Thompson. In his decision, the Attorney General stated : 


We cannot go behind the written law itself for the purpose of ascertaining 
what the law is. An act of Congress examined and compared by the proper offi- 
cers, approved by the President, and enrolled in the Department of State, cannot 
afterwards be impugned by evidence to alter and contradict it. It imports the 
absolute verity of a record, at least in so far that no extrinsic proof can be 
received to erase one thing from it or to interpolate another into it. If there be 
an apparent conflict between the journals and the law as finally approved and 
enrolled, the journals have no claim to superior authenticity. (9 Op. Att. Gen. 
1, 3 (1857).) 


The Supreme Court decision involved the application of a tariff act. 
Several importers claimed that the act could not be enforced against 
them because the enrolled act did not contain an entire section con- 
tained in the act as passed by the Congress and was thus not a law of 
the United States. The Supreme Court rejected this contention. In the 
Court’s words: 


The signing by the Speaker of the House of Representatives, and by the Presi- 
dent of the Senate, in open session, of an enrolled bill, is an official attestation 
by the two houses of such bill as one that has passed Congress. It is a declaration 
by the two houses, through their presiding officers, to the President, that a bill, 
thus attested, has received, in due form, the sanction of the legislative branch of 
the government, and that it is delivered to him in obedience to the constitutional 
requirement that all bills which pass Congress shall be presented to him. And 
when the bill, thus attested, receives his approval, and is deposited in the public 
archives, its authentication as a bill that has passed Congress should be deemed 
complete and unimpeachable. As the President has no authority to approve a 
bill not passed by Congress, an enrolled act in the custody of the Secretary of 
State, and having the official attestations of the Speaker of the House of Repre- 
sentatives, of the President of the Senate, and of the President of the United 
States, carries, on its face a solemn assurance by the legislative and executive 
departments of the government, charged, respectively, with the duty of enacting 
and executing the laws, that it was passed by Congress. * * * (Field v. Clark, 
148 U.S. 649, 672 (1892).) 


The Court went on to conclude: 


We are of opinion for the reasons stated, that it is not competent for the ap- 
pellants to show, from the journals of either house, from the reports of com- 
mittees or from other documents printed by authority of Congress, that the en- 
rolled bill designated H.R. 9416, as finally passed, contained a section that does 
not appear in the enrolled act in the custody of the State Department. (Jd. at 
680.) ‘ 


Public Law 95-480, Signed by the Speaker of the House of Repre- 
sentatives and the President of the Senate, and approved by the Presi- 
dent of the United States, appropriates : 


For expenses necessary for the Office of the Inspector General, 
$36,606,000 * * *. 


Under Field v. Clark, and the 1857 Opinion of the Attorney General, 
the enrolled act, so signed and approved, is conclusive evidence of the 
law passed by Congress. Committee reports, the Congressional Record, 
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or any other congressional printed material should not be used to show 
that the enrolled act differs from the act as passed by the Congress. 
Thus, we conclude that the Departments of Labor and Health, Educa- 
tion, and Welfare Appropriations Act, 1979, appropriated $36,606,000 
to the HEW Inspector General. 

This case differs significantly from previous decisions in which 
courts and this Office have looked to the whole statute or to the legis- 
lative history and have corrected obvious printing errors in acts of 
Congress. In Fleming v. Salem Box Co., 38 F. Supp. 997 (D. Ore. 
1940), and Ronson Patents Corp. v. Sparklets Devices, Inc., 102 F. 
Supp. 123 (E.D. Mo. 1951), typographical errors in acts of Congress 
were apparent on the face of the statute. In each instance the court cor- 
rected the error in order to effectuate the true congressional intent. 

In B-127507, December 10, 1962, we were faced with a statute au- 
thorizing the Department of Agriculture to purchase certain land for 
the Superior National Forest. One of the tracts to be purchased was 
described by the statute as section 12, Township 63 North, Range 14 
West. The statute could not be executed as printed, however, because 
the designated section was already included within the national forest. 
Faced with this ambiguity, we examined the legislative history and 
discovered that Congress intended to authorize purchase of section 
“13” but this was erroneously printed as “12.” We therefore inter- 
preted the statute as authorizing purchase of section 13. 

In another instance, referred to in an attachment to the Depart- 
ment of the Treasury inquiry, our General Counsel was faced with an 
Appropriation Act which appropriated money for the payment of 
claims and judgments as set forth in Senate Document 94-163, 94th 
Congress. An examination of that document revealed that it did not 
deal with claims and judgments. The statute as printed, therefore, 
could not be fulfilled. The legislative history indicated that Congress 
intended to refer to Senate Document 94-164, and that the reference 
to 94-163 resulted from a typographical error. Our General Counsel 
decided that the claims and judgments could be paid as if there was 
no error in the act. 

In the present instance, the typographical error is not apparent on 
the face of the statute, nor is this an instance where compliance with 
the statute as printed is impossible. The appropriation of $36,606,000 
for the HEW Inspector General is clear and unambiguous. 

Although we decide that Public Law 95-480 appropriated the full 
$36,606,000 stated in the enrolled act, we believe that this appropria- 
tion resulted from a typographical error and was not intended by 
Congress. Accordingly, we are sending a copy of this decision to the 
House and Senate Appropriations Committees for whatever corrective 
legislation they may deem appropriate. 
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[B-189884] 


Contracts — Negotiation — Cost, etc. Data — “Truth-In-Negotia- 
tion” — Exceptions to Cost or Pricing Data Requirement — 
Applicability to Fixed-Price Incentive Contracts 


Plain language of Truth in Negotiations Act, legislative history of Act, regulatory 
implementation, and history of implementation all support application of ad- 
equate price competition exemption to requirement for submission of certified 
cost or pricing data to fixed-price incentive contracts. 46 Comp. Gen. 631 and 53 
Comp. Gen. 5, overruled in part. 


Contracts—Cost, etc. Data—Requirement to Furnish 


Agency properly did not require proposed awardee to submit certified cost or 
pricing data since such data need not be submitted where price is based on ad- 
equate price competition. Adequate price competition was achieved where request 
for proposals permitted award to other than low-priced offeror, price was sub- 
stantial evaluation factor (30 percent), price evaluation did not have effect of 
eliminating price as evaluation factor, two proposals were in competitive range, 
and Government made award to best technical proposal for the dollar. 


Contracts—Protests—Conferences—Request Denied 


Request for conference is denied, since Bid Protest Procedures do not explicitly 
provide for conference on reconsiderations of decisions, and matter can be re- 
solved without conference. 


In the matter of Serv-Air, Inc.—Reeonsideration, March 29, 1979: 


Serv-Air, Inc. (Serv-Air), has requested reconsideration of our 
decision in Serv-Air, Inc., 57 Comp. Gen. 827 (1978), 78-2 CPD 223, 
which denied its protest of the award of a contract for the operation 
and maintenance of Vance Air Force Base, Oklahoma (Vance), to 
Northrop Worldwide Aircraft Services, Inc. (Northrop). 


Original Decision and Grounds for Reconsideration 


Serv-Air’s grounds for protest were as follows: 

1. The technical evaluation criteria were designed to give special 
weight to recent experience rather than the quality of services offered. 

2. The system of price evaluation is inherently defective because it 
penalizes offerors for cost-saving techniques, regardless of the sound- 
ness of the techniques, by subtracting points from proposals whose 
target cost falls outside a predetermined range from the Government 
estimate. 

8. The application of the price evaluation formula “leveled widely 
divergent” price proposals, thus eliminating price as an evaluation 
factor, and rendering the solicitation noncompetitive as to price. 
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4, In the absence of adequate price competition, the Department of 
the Air Force (Air Force) was required to obtain certified cost or 
pricing data, which it did not do. 

5. The Air Force failed to disclose in the RFP or during negotia- 
tions preferences for specific methods employed by the incumbent to 
accomplish certain tasks, thus making equal technical competition 
impossible. 

6. Oral discussions concerning both technical and price proposals 
should have been held, and, even if oral negotiations were not re- 
quired, the written negotiations were so inadequate as to not constitute 
“meaningful discussions.” 

Serv-Air states that its request for reconsideration “is limited solely 
to the legal issue of whether the fixed price incentive contract awarded 
by the Air Force to * * * Northrop * * * was invalid because the 
Air Force did not obtain certified cost or pricing data in accordance 
with the Truth in Negotiations Act (10 U.S.C. § 2306(f) [1976]).” 

In our original decision, we held that the Air Force was not required 
to obtain certified cost or pricing data because adequate price com- 
petition was achieved in the procurement, and the Truth in Negotia- 
tions Act, 10 U.S.C. 2304(a), and Defense Acquisition Regulation 
(DAR) then Armed Services Procurement Regulation (ASPR) 
§ 3-807.3(b) (1976 ed.) do not require the data where adequate price 
competition is achieved. 

Serv-Air had made two basic arguments concerning the lack of 
adequate price competition. First, Serv-Air argued that because the 
request for proposals (RFP) stated that “lowest price will not neces- 
sarily receive the award,” the requirement of DAR § 3-807.1(b) (1) 
(a) (iii) (1976 ed.), that adequate price competition exists only if 
award is to be made to the offeror submitting the “lowest evaluated 
price,” could not be satisfied. Serv-Air also argued that price was 
totally eliminated as an evaluation factor, even though it was to be 
weighted 30 percent, because “widely divergent” price proposals were 
leveled and scored so near the maximum that “differences between them 
were lost.” 

We stated, quoting Shapell Government Housing, Inc. and Goldrich 
and Kest, Inc., 55 Comp. Gen. 839, 848 (1976), 76-1 CPD 161, that 
“we believe the language ‘lowest evaluated price’ [italic supplied] 
should be defined to include all of the factors in the award evaluation.” 
Therefore, adequate price competition can still exist where award will 
not be made to the offeror with the lowest price, so long as price is a 
substantial factor in the prescribed evaluation criteria and more than 
one offeror was in the competitive range. 

Regarding Serv-Air’s argument that price was eliminated as an eval- 
uation factor because widely divergent proposals were leveled, we 


‘ 





364 DECISIONS OF THE COMPTROLLER GENERAL [58 


found that the greatest variation in any of the components of the two 
price proposals was approximately 5 percent, and that the proposals 
were therefore not widely divergent. We noted that the two price pro- 
posals were scored very closely, with Serv-Air receiving 270 points and 
Northrop receiving 276.6 points, out of a possible total of 300 points. 
While Serv-Air’s proposal was slightly lower in price, Northrop re- 
ceived a higher rating for “cost realism” and was, therefore, rated 
slightly higher. We then stated that “[w]e see nothing improper in 
two closely priced proposals being scored closely in a price evaluation.” 

In conclusion, we found that the factors specified in DAR 
§ 3-807.1(b) (1) were present here, that there was adequate price com- 
petition, and that the Air Force properly did not obtain certified cost 
or pricing data from Northrop. 


Price Evaluation Formula 


While Serv-Air has limited the request for reconsideration to one 
issue, it has made numerous specific arguments. As in the original 
decision, Serv-Air again attacks the reasonableness and validity of the 
stated evaluation criteria and their application. Serv-Air contends 
that the only incentive in the price evaluation was to estimate the Air 
Force’s predetermined estimate and come as close to that estimate as 
possible, and that estimate was based on prior cost experience with 
Northrop. Serv-Air also argues that the determination that Northrops’ 
price was more favorable to the Government, even though it was high- 
er than Serv-Air’s, is “incomprehensible.” 

Serv-Air further contends that the procurement penalized cost- 
saving proposals, and that low offered price was an irrelevant factor 
in the price evaluation method. According to Serv-Air, the Air Force 
had no basis for assuring that the Northrop price was fair and reason- 
able. Serv-Air concludes that “[t]he price evaluation procedure used 
by the Air Force is so inimical to competitive procurement that it 
should not be allowed to stand.” 

As we stated in our original decision, all arguments and allegations 
concerning the propriety of the evaluation criteria and their applica- 
tion were untimely. We looked only at the narrow question of whether 
price was eliminated as an evaluation factor in this procurement to 
resolve the adequate price competition issue. Serv-Air has not specified 
any errors of law or fact or presented any new facts or arguments 
concerning the timeliness of these matters. Therefore, we affirm our 
original determination that we would not consider the propriety and 
application of the evaluation scheme. 
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Application of the Adequate Price Competition Exemption to Fixed- 


Price-Incentive Contracts 


In the original protest, concerning the absence of adequate price 
competition, Serv-Air mentioned in a footnote that “ ‘[a]dequate price 
competition’ does not normally exist where an incentive contract is 
involved. Z'eleviso Electronics, Inc., B-159922, 46 Comp. Gen. 631, 645 
(1967).” Serv-Air did not, however, argue or develop the point, but 
rather went on to argue that the factors comprising adequate price 
competition were not present for the reasons discussed in the first sec- 
tion of this decision. Consequently, we did not specifically address this 
argument. 

In the request for reconsideration, Serv-Air has now fully developed 
the argument. Serv-Air contends that the provisions of the ‘Truth in 
Negotiations Act and DAR § 3-807.3(b), which permit exemptions 
from the general requirement for certified cost or pricing data, can- 
not be applied where an incentive contract is used. Serv-Air relies 
primarily on 46 Comp. Gen., supra, and 53 id. 5 (1973). Serv-Air has 
quoted the following from 46 Comp. Gen., supra, at 644-5: 

The legislative history of the statutory provision discloses that one of its 
primary purposes was to require full, complete, and accurate data and disclosure 
by both parties in pricing discussions of incentive contracts in particular, includ- 
ing fixed-price incentive contracts, and to require the contractor to certify to the 
cost figures in hand at the time of negotiation for target price. As stated in H. 
Rept. No. 1638, 87th Cong., 2d Sess., the provision does two things: “It requires 
by law a full disclosure in negotiations and its requires a readjustment of target 
prices, before final settlement and cost sharing, so that the incentive profit over 


the normal profit will be the product of the contractor’s action in performance 
rather than artificial pricing in negotiations for target price.” 


* * * * e & * 


While the first sentence of FPR 1-3.807.3(f) provides that cost or pricing 
data should not be requested when there is adequate price competition (see also 
ASPR 3-807.3(c) [now DAR § 3-807.3(a) ], in the light of the legislative history 
of the statute, which serves as the basis for the data requirements set forth in 
boih ASPR 3-807.3 and FPR 1-3.807-3, it is our opinion that FPR 1-3.8U7-3(f) 
could not have been invoked to dispense with the requirement for cost or pricing 
data once it was decided that an incentive-type contract was to be awarded. 
To apply such provision to justify failure to obtain such data in the case of an 
incentive contract such as involved here would be contrary to the intent of the 
statute * * *, [Italic supplied.] 


The following is quoted by Serv-Air from 53 Comp. Gen., supra, 
at 8: 

“* * * award could not have been made prior to the submission of cost or 
pricing data * * * See 46 Comp. Gen. 631 (1967), wherein we held that a 
finding of adequate price competition could not serve as a basis to dispense with 
the requirement for cost or pricing data where award of a fixed-price-incentive 
contract was contemplated.” B-177847, 53 Comp, Gen. 5, 8 (1978). [Italic 
supplied.]. 

Our holding in 53 Comp. Gen., swpra, appears to have been based 
solely on 46 Comp. Gen., supra, which, in turn, was based, in part, on 
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an interpretation of the legislative history of the Truth in Negotia- 
tions Act. Despite the interpretation in the earlier decision, we feel it 
is unnecessary to resort to the legislative history of the act to resolve 
the question of whether the adequate price competition exemption 
applies to fixed-price-incentive (FPI) contracts. The clear language 
of the statute does not exclude FPI contracts from the adequate price 
competition exemption and provides, in pertinent part, that: 

(f) A prime contractor, or any subcontractor, shall be required to submit cost 
or pricing data under the circumstances listed below, and shall be required to 
certify that, to the best of his knowledge and belief, the cost or pricing data 
he submitted was accurate, complete and current— 

(1) Prior to the award of any negotiated prime contract under this title where 
the price is expected to exceed $100,000 * * * [Italic supplied.] 

Provided, That the requirements of this subsection need not be applied to con- 
tracts where the price negotiated is based on adequate price competition. * * * 

Since 46 Comp. Gen., supra, did rely on legislative history, however, 
we have reexamined the legislative history of the act. We are unable 
to find support for the proposition that application of the adequate 
price competition exemption to FPI contracts is contrary to the intent 
of the act. 

While abuses in incentive contracting did provide the original 
impetus behind the act, as asserted by Serv-Air, these abuses were 
primarily in the area of noncompetitive procurements. See, generally, 
Senate Report No. 1884, 87th Cong., 2d Sess., p. 3. The classic situation 
concerning the advocates of the act was where the Government and 
a large firm negotiated target costs on a one-to-one basis, with the firm 
knowing its true costs and the Government having no such knowledge. 
See, e.g., Roback, 7'ruth in Negotiating: The Legislative Background 
of P.L. 87-653, 1 Pub. Cont. L. J. 3, 7-8 (1968). In such cases, where 
the pressures of competition were not present to ensure fair and rea- 
sonable prices, the Government needed protection. 

The only portion of legislative history specifically cited in 46 Comp. 
Gen., supra, is H. Rept. No. 1628, 87th Cong., 2d Sess. The “provision” 
it refers to is H.R. 5532 § (g), the first version of the bill, which ap- 
plied only to incentive contracts, and contained no exemptions from 
the requirement for certified data. It is our opinion that such legisla- 
tive history does not support the view that the exemptions of the act 
do not apply to all contracts, including incentive contracts. 

The Senate version of the bill, which was enacted, extended the cer- 
tified cost of pricing requirements equally to all forms of negotiated 
contracts. The exemption for adequate price competition was also 
added, and there is no indication that it was not to apply to all forms 
of contracts. Clearly, if Congress had intended to single out incen- 
tive contracts for special treatment, it could have done so, particularly 
considering the House version which did so single out incentive con- 
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tracts with no exemptions. We can only conclude that it was the intent 
of Congress to treat all types of contracts equally, both for the re- 
quirement for submission of certified cost or pricing data and for the 
exemptions to that requirement. 

The requirements discussed above have been implemented by DAR 
§ 3-807.3. Even though the act applies only to the Department of De- 
fense, the National Aeronautics and Space Administration, and the 
Coast Guard, the Federal Procurement Regulations (FPR) have in- 
corporated the requirements at FPR § 1,-3.807-3. The present version 
of both DAR and FPR follows the statute in applying the require- 
ment and exemptions equally to all types of negotiated contracts over 
$100,000. The histories of change in both ASPR and FPR indicate that 
a conscious decision was made to apply the requirements and exemp- 
tions equally to all forms of contracts. 

The first version of ASPR § 3-807.3 implementing the act, issued 
in Defense Procurement Circular (DPC) No. 12, October 16, 1964, 
essentially required certified cost or pricing data without exemptions, 
when incentive contracts or anything other than a firm-fixed-price 
(FFP) contract was used, subject to waiver only in exceptional cases 
where the Secretary (or, in the case of a contract with a foreign gov- 
ernment or agency thereof, the head of a procuring activity) authorizes 
such waiver and states in writing his reason for such determination. 
The version of FPR § 1-3.807-3 in existence at that time was similar 
in substance. 

On November 30, 1967 (DPC +57), the ASPR provision was revised 
to substantially its present form, treating all types of contracts equally 
and applying exemption to all. The provision provided that : 

3-807.3 Cost or Pricing Data. 

(a) The contracting officer shall require the contractor to submit, either actu- 
ally or by specific identification in writing, cost or pricing data in accordance 
with 16-206 and to certify, by use of the certificate set forth in 3-807.4, that, to 
the best of his knowledge and belief, the cost or pricing data he submitted was 
accurate, complete, and current prior to: 


(i) the award of any negotiated contract expected to exceed $100,000 in 
amount ; 

(ii) the pricing of any contract modification expected to exceed $100,000 in 
amount to any formally advertised or negotiated contract whether or not cost 
or pricing data was required in connection with the initial pricing of the contract ; 

(iii) the award of any negotiated contract not expected to exceed $100,000 in 
amount or any contract modification not expected to exceed $100,000 in amount 
to any formally advertised or negotiated contract whether or not cost or pricing 
of the contract, provided the contracting officer considers that the circumstances 
warrant such action in accordance with (d) below; 


unless the price negotiated is based on adequate price competition, established 
catalog or market prices of commercial items sold in substantial quantities to 
the general public, or prices set by law or regulation. The requirement under 
(i) and (ii) above may be waived in exceptional cases where the Secretary 
(or, in the case of a contract with a foreign government or agency thereof, the 
Head of a Procuring Activity) authorizes such waiver and states in writing his 
reasons for such determination. 


294-607 0 - 79 - 5 
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an interpretation of the legislative history of the Truth in Negotia- 
tions Act. Despite the interpretation in the earlier decision, we feel it 
is unnecessary to resort to the legislative history of the act to resolve 
the question of whether the adequate price competition exemption 
applies to fixed-price-incentive (FPI) contracts. The clear language 
of the statute does not exclude FPI contracts from the adequate price 
competition exemption and provides, in pertinent part, that: 

(f) A prime contractor, or any subcontractor, shall be required to submit cost 
or pricing data under the circumstances listed below, and shall be required to 
certify that, to the best of his knowledge and belief, the cost or pricing data 
he submitted was accurate, complete and current— 

(1) Prior to the award of any negotiated prime contract under this title where 
the price is expected to exceed $100,000 * * * [Italic supplied.] 

Provided, That the requirements of this subsection need not be applied to con- 
tracts where the price negotiated is based on adequate price competition. * * * 

Since 46 Comp. Gen., supra, did rely on legislative history, however, 
we have reexamined the legislative history of the act. We are unable 
to find support for the proposition that application of the adequate 
price competition exemption to FPI contracts is contrary to the intent 
of the act. 

While abuses in incentive contracting did provide the original 
impetus behind the act, as asserted by Serv-Air, these abuses were 
primarily in the area of noncompetitive procurements. See, generally, 
Senate Report No. 1884, 87th Cong., 2d Sess., p. 3. The classic situation 
concerning the advocates of the act was where the Government and 
a large firm negotiated target costs on a one-to-one basis, with the firm 
knowing its true costs and the Government having no such knowledge. 
See, e.g., Roback, 7'ruth in Negotiating: The Legislative Background 
of P.L. 87-653, 1 Pub. Cont. L. J. 3, 7-8 (1968). In such cases, where 
the pressures of competition were not present to ensure fair and rea- 
sonable prices, the Government needed protection. 

The only portion of legislative history specifically cited in 46 Comp. 
Gen., supra, is H. Rept. No. 1628, 87th Cong., 2d Sess. The “provision” 
it refers to is H.R. 5532 § (g), the first version of the bill, which ap- 
plied only to incentive contracts, and contained no exemptions from 
the requirement for certified data. It is our opinion that such legisla- 
tive history does not support the view that the exemptions of the act 
do not apply to all contracts, including incentive contracts. 

The Senate version of the bill, which was enacted, extended the cer- 
tified cost of pricing requirements equally to all forms of negotiated 
contracts. The exemption for adequate price competition was also 
added, and there is no indication that it was not to apply to all forms 
of contracts. Clearly, if Congress had intended to single out incen- 
tive contracts for special treatment, it could have done so, particularly 
considering the House version which did so single out incentive con- 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 367 


tracts with no exemptions. We can only conclude that it was the intent 
of Congress to treat all types of contracts equally, both for the re- 
quirement for submission of certified cost or pricing data and for the 
exemptions to that requirement. 

The requirements discussed above have been implemented by DAR 
§ 3-807.3. Even though the act applies only to the Department of De- 
fense, the National Aeronautics and Space Administration, and the 
Coast Guard, the Federal Procurement Regulations (FPR) have in- 
corporated the requirements at FPR § 1,3.807-3. The present version 
of both DAR and FPR follows the statute in applying the require- 
ment and exemptions equally to all types of negotiated contracts over 
$100,000. The histories of change in both ASPR and FPR indicate that 
a conscious decision was made to apply the requirements and exemp- 
tions equally to all forms of contracts. 

The first version of ASPR § 3-807.3 implementing the act, issued 
in Defense Procurement Circular (DPC) No. 12, October 16, 1964, 
essentially required certified cost or pricing data without exemptions, 
when incentive contracts or anything other than a firm-fixed-price 
(FFP) contract was used, subject to waiver only in exceptional cases 
where the Secretary (or, in the case of a contract with a foreign gov- 
ernment or agency thereof, the head of a procuring activity) authorizes 
such waiver and states in writing his reason for such determination. 
The version of FPR § 1-3.807-3 in existence at that time was similar 
in substance. 

On November 30, 1967 (DPC #57), the ASPR provision was revised 
to substantially its present form, treating all types of contracts equally 
and applying exemption to all. The provision provided that : 


3-807.8 Cost or Pricing Data. 

(a) The contracting officer shall require the contractor to submit, either actu- 
ally or by specific identification in writing, cost or pricing data in accordance 
with 16-206 and to certify, by use of the certificate set forth in 3-807.4, that, to 
the best of his knowledge and belief, the cost or pricing data he submitted was 
accurate, complete, and current prior to: 

(i) the award of any negotiated contract expected to exceed $100,000 in 
amount ; 

(ii) the pricing of any contract modification expected to exceed $100,000 in 
amount to any formally advertised or negotiated contract whether or not cost 
or pricing data was required in connection with the initial pricing of the contract ; 

(iii) the award of any negotiated contract not expected to exceed $100,000 in 
amount or any contract modification not expected to exceed $100,000 in amount 
to any formally advertised or negotiated contract whether or not cost or pricing 
of the contract, provided the contracting officer considers that the circumstances 
warrant such action in accordance with (d) below; 


unless the price negotiated is based on adequate price competition, established 
catalog or market prices of commercial items sold in substantial quantities to 
the general public, or prices set by law or regulation. The requirement under 
(i) and (ii) above may be waived in exceptional cases where the Secretary 
(or, in the case of a contract with a foreign government or agency thereof, the 
Head of a Procuring Activity) authorizes such waiver and states in writing his 
reasons for such determination. 


294-607 0 - 79 - 5 
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The plain language of the provision, then, changed from treating 
all non-FFP contracts separately and not applying the exemptions 
to them to treating all types of contracts in the same manner. While 
the change in language alone is sufficient to support application of 
the exemptions to incentive contracts, the “history” of the change also 
adds support. 

‘In referring to the proposed changes, a memorandum from the Office 
of the Assistant Secretary of Defense for Installations and Logistics, 
dated September 27, 1965, to the Chairman of the ASPR Committee 
states that: 

The above changes would be consistent with the requirements of the statute 
and I recommend that they be adopted. 

A January 20, 1966, memorandum from the ASPR staff to the Chair- 
man of the ASPR Committee stated : 

In addition to revised 3-807.3(a) (i) and (ii) being more consistent with the 
requirements of the statute, the changes permit more flexible application of the 
requirements on cost reimbursement type contracts. 

A memorandum of August 25, 1966, from the United States Air 
Force ASPR Committee member to the Chairman of the ASPR 
Committee stated that: 

We concur with the elimination of the mandatory requirement for cost or 
pricing data and a certificate on contracts under $100,000. Because this is one 
area where ASPR went beyond the law, it has been a constant source of friction 
with industry. [Italic supplied.] 

By letter of September 15, 1966, to the Chairman of the ASPR Com- 
mittee, our Office approved of these proposed changes in ASPR 
§ 3-807.3(a). 

It is clear that the ASPR Committee felt that § 3-807.3, as origi- 
nally promulgated, had gone beyond the statute by requiring certified 
cost or pricing data for all non-FFP contracts, regardless of dollar 
amount, and by not permitting application of the statutory exemp- 
tions. The FPR was revised in 1969, and followed the ASPR revision, 
treating all types of contracts equally. 34 F.R. 2660, February 27, 1969. 
It seems clear that both ASPR and FPR were deliberately changed 
to permit application of exemptions, including adequate price com- 
petition, to all types of contracts, including incentive contracts. 

Thus, both the clear language of the present regulations and the 
history of changes in them demonstrate that the adequate price com- 
petition exemption is applicable to all types of contracts, including 
incentive contracts. 

Recently, we found that certified cost or pricing data was not re- 
quired because adequate price competition was present where a cost- 
plus-fixed-fee contract was awarded. U.S. Nuclear, Inc., 57 Comp. 
Gen. 185 (1977), 77-2 CPD 511. Also, we found that adequate price 
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competition existed and, therefore, certified cost or pricing data was 
not required and award could properly be made on the basis of initial 
proposals, where a cost-plus-award-fee contract was awarded. 52 
Comp. Gen. 346 (1972). The earlier version of ASPR and FPR 
grouped these contract types with incentive contracts and did not 
permit application of exemptions to them. With the changes in the 
regulations, we have already recognized that the exemptions apply 
to cost-type contracts, and we see no reason that they should not apply 
equally to incentive contracts. In concluding on this point, we observe 
distinguishing aspects to the cases relied on by Serv-Air. In 46 Comp. 
Gen., supra, unlike here, a prior version on FPR specifically except- 
ing incentive contracts from exemption was applicable. In 53 Comp. 
Gen., supra, the request for cost or pricing data was made in the con- 
ducting of negotiations to enhance competition rather than award to 
the protesting offeror on an initial proposal basis by invoking the 
adequate price competition exemption. In any event, to the extent that 
the above cases are in conflict with this decision, they are overruled. 


Adequate Price Competition 


Serv-Air objects to our interpretation of the requirements for ade- 
quate price competition, as specified in DAR § 3-807.1(b) (1), and our 
application of them in this case. 

“Adequate price competition” is defined in DAR § 3-807.1(b) (1) in 
the following manner: 

(1) Adequate Price Competition. a. Price competition exists if offers are 
solicited and (i) at least two responsible offerors (ii) who can satisfy the pur- 
chaser’s (e.g., the Government’s) requirements (iii) independently contend for 
a contract to be awarded to the responsive and responsible offeror submitting 
the lowest evaluated price (iv) by submitting price offers responsive to the 
expressed requirements of the solicitation. Whether there is price competition 
for a given procurement is a matter of judgment to be based on evaluation of 
whether each of the foregoing conditions (i) through (iv) is satisfied. Generally, 
in making this judgment, the smaller the number of offerors, the greater the need 
for close evaluation. 

Serv-Air disagrees with our interpretation of “lowest evaluated 
price” as including all of the factors in the award evaluation as long 
as price is a substantial evaluation factor. Serv-Air reiterates its posi- 
tion in the original protest, that “lowest evaluated price” means that 
award must be made to the low-priced offeror. According to Serv-Air, 
Shapell Government Housing, Inc. and Goldrich and Kest, Inc., supra, 
does not support our interpretation, because the decision is 
distinguishable. 

Serv-Air argues that in Shapell, while award was made to a higher- 
priced offeror, its offer was evaluated as the low cost offer based on 
evaluated considerations of quality, durability, maintainability and 
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life cycle cost. Serv-Air contends that here the Air Force made no at- 
tempt to evaluate probable cost to the Government or to determine 
whether the Air Force was getting the best deal for the dollar. 

Serv-Air argues that in applying the criteria to this procurement 
our decision (1) ignores how price was evaluated; (2) ignores the 
fact that offering the lowest price was not a factor in the price eval- 
uation; and (3) makes the adequate price competition exemption de- 
pend solely on the formality of whether price is a stated “substantial” 
evaluation criterion, Serv-Air states that it clearly offered the lowest 
price to the Government. 

According to Serv-Air, our decision makes the basis for exemption 
from the Truth in Negotiations Act the same as the basis for award 
of most negotiated contracts and thereby makes the act inapplicable to 
most negotiated procurements. Since DAR § 3-807.3(f) states that 
where adequate price competition exists “cost or pricing data shall not 
be requested,” Serv-Air contends that our decision makes the act man- 
datorily inapplicable except in two extreme circumstances: (1) only 
one proposal within a competitive range is received, or (2) the stated 
evaluation criteria make price an insubstantial evaluation factor. 

Regarding Serv-Air’s disagreement with our interpretation of low- 
est evaluated price and our reliance on Shapell, we feel that the dis- 
tinctions pointed out by Serv-Air are only partially accurate and, in 
any event, do not preclude our interpretation in this case or in other 
circumstances. Serv-Air’s assertion that the award in Shapell was 
made to the low cost offeror is in error. Award was made to a higher- 
priced, higher technically rated offeror. Award was made on the basis 
of lowest dollar per technical quality point ($/q.p.) ratio. The ratio 
was obtained by dividing an offeror’s total technical score into its 
price. It is this concept of selecting the offeror proposing the best tech- 
nical deal for the dollar that is embodied in the definition of lowest 
evaluated price as including all factors in the award evaluation. The 
competitive pressures of one or more additional offerors in the com- 
petitive range force offerors to “trade off” between cost and technical 
factors in order to offer the best possible proposal at a “fair and 
reasonable price.” 

Here, offerors knew that technical factors were going to be more 
important than price, but that price would be important. They also 
knew that a low price would receive more points, as long as it was 
reasonable. Therefore, they had the incentive to offer the best. technical 
proposal at a fair and reasonable price. The result was that award 
was made to a substantially higher-rated technical proposal that 
cost only 5.5 percent more at most. If the price evaluation formula that 
Serv-Air claims is inimical to competition is discarded and a compari- 
son is made between the proposals on a pure best technical proposal 
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for the dollar basis, as in Shapell, the effectiveness of the competition 
here becomes even more clear. Assuming the worst circumstances for 
Northrop’s proposal by using its ceiling price, and the best circum- 
stances for Serv-Air’s by using its target price, Northrop’s $/q.p. 
ratio is $27,381 and Serv-Air’s is $30,201. Of course, the spread is 
likely to be even greater, since both circumstances are not likely to 
occur. It is our opinion that award was made on the basis of lowest 
evaluated price, as that term is defined in Shapell. 

Regarding Serv-Air’s assertion that our decision ignored how price 
was evaluated, we agree that it did not address the propriety of the 
evaluation scheme, since that issue was clearly untimely. We did, how- 
ever, examine the price evaluation to a limited extent to determine 
if adequate price competition was achieved. Serv-Air’s contention that 
the decision ignored the fact that lowest price was not an evaluation 
factor is incorrect. Low price was evaluated positively by the “assump- 
tion of risk” criteria. Additionally, low evaluated price, as defined 
above, was the basis for award. 

While Serv-Air states that our decision makes the adequate price 
competition exemption depend solely on the formality of whether 
price is a stated “substantial” evaluation criterion, in fact the decision 
dealt in some detail with the issue of whether price had been elimi- 
nated as an evaluation factor even though it was a stated criterion. 
The determination of whether there is price competition for a pro- 
curement is a matter of judgment to be based on the evaluation of 
whether the conditions set forth in DAR are present. The determina- 
tion is made after proposals are received but prior to award, so that 
the factual circumstances may be examined. 52 Comp. Gen. 346, supra. 
DAR § 3-807.1(b) (1). 

Price must be a stated substantial evaluation factor and must also 
actually be a substantial factor in the evaluation. Serv-Air seems to 
be implying that 30 percent weighting is not a substantial evaluation 
factor. We feel that it is substantial, since we found that adequate 
price competition existed in 52 Comp. Gen. 346, swpra, and cost was 
weighted only 20 percent in that case. 

Regarding Serv-Air’s contention that our decision makes the basis 
for the exemption the same as the basis for award of most negotiated 
contracts and thus mandatorily inapplicable to most negotiated con- 
tracts, we feel that our decision merely recognizes that adequate price 
competition often exists in a negotiated environment, even though 
award is made to a higher-priced, higher technically rated proposal. 
Since Government procurement laws and regulations require maxi- 
mum feasible competition, many procurements are competitive, and 
certified cost or pricing data would not be necessary in appropriate 
cases. Of course, as we stated above, that determination is a matter of 
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judgment to be based on the application of the criteria stated in 
DAR § 3-807. 1(b) (1) to the facts of each procurement and the com- 
petitive environment. See 53 Comp. Gen., supra. 

We note that, while DAR § 3-807.3(e) makes application of the 
exemption mandatory where adequate price competition has been de- 
termined to exist as Serv-Air contends, the judgmental nature of that 
determination introduces a considerable range of discretion into the 
application of the exemption. 


Request for a Conference 


Serv-Air requested a conference on this reconsideration because of 
the importance of the case. Our Bid Protest Procedures do not ex- 
plicity provide for conferences in these circumstances, 4 C.F.R. § 20.9 
(1978). We believe a request for a conference should be granted only 
where the matter cannot be resolved without a conference. In our 
judgment, this is not such a case. See /nternational Business Ma- 
chines—Reconsideration, 56 Comp. Gen. 875 (1977), 77-2 CPD 97; 
Dubie-Clark Company, Patterson Pump Diwision—Request for Re- 
consideration, B-189642, April 6, 1978, 78-1 CPD 274. 


Conclusion 


In view of the foregoing, our decision in Serv-Air, Inc., supra, is 
affirmed. 


[B-190462] 


Federal Claims Collection Act of 1966 — Compromise, Waiver, 
ete. of Claims—Collection Expense Excessive 

Under Federal Claims Collection Act of 1966, 31 U.S.C. 951-953, Department of 
the Interior need not pursue collection action in cases of underpayments of $1 
or less of reclamation fees paid by coal mine operators pursuant to Surface 
Mining Control and Reclamation Act of 1977. Further, it is General Accounting 
Office policy that refunds of overpayments of $1 or less should not be made 
unless specifically claimed. 

In the matter of Department of the Interior—Disposition of 
Reclamation Fee Under- and Overpayments of $1 or less, March 29, 
1979; 


The Department of the Interior (Department) has requested our 
decision concerning the treatment of under- and overpayments of $1 
or less of reclamation fees which coal mine operators are required to 
pay quarterly to the Secretary of the Interior (Secretary) under sec- 
tion 402 of the Surface Mining Control and Reclamation Act of 1977 
(Act), Pub. L. No. 95-87 (August'3, 1977), 91 Stat. 445, 30 U.S.C. 
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1232. The Department asks whether it may forego both the collecting 
of underpayments and the refunding of overpayments on these small 
amounts. The Department seeks to establish these minimum amounts 
because the costs of collection activity or refund processing signifi- 
cantly exceed the sums to be collected or refunded in cases of $1 or 
less. For the reasons that follow, we conclude that the Department 
(1) need not initiate collection activity for underpayments of $1 
or less, and (2) need not refund overpayments of $1 or less unless a 
specific claim is made therefor. 

The fees collected under section 402 of the Act are for deposit into 
the Abandoned Mine Reclamation Fund (Fund), a trust fund estab- 
lished on the books of the Treasury by section 401, 30 U.S.C. 1231. The 
Fund is available, upon appropriation, for a number of purposes as 
specified in section 401. The amount of a reclamation fee is determined 
by multiplying the tonnage of coal produced by a coal mine operator 
times the applicable fee per ton of the type of coal produced. Section 
402(a). Coal mine operators must complete a Coal Production Rec- 
lamation Fee Report (Form OSM 837-1) on which the operator must 
list the number of tons of each type of coal produced and calculate the 
applicable fee. The operators then return the form along with their 
remittance to the Department, which deposits the remittance directly 
into the Fund. Among other checks, the fee collection system provides 
for automated verification of these calculations which has disclosed 
a large number of under- and overpayments of $1 or less as sum- 
marized below: 


Underpayments of $1.00 or less by Mine Operators : 


4th Qtr CY* 1977 
1st Qtr CY 1978 
2nd Qtr CY 1978 


Total, (3 quarters) 


Overpayments of $1.00 or less by Mine Operators : 


4th Qtr CY 1977 
1st Qtr CY 1978 
2nd Qtr CY 1978 


* Qtr CY—Calendar Year Quarter. 


Pending our decision, the Department has withheld action on under- 
payments and refunds of overpayments of $1 or less. 

The under- and overpayments of $1 or less have virtually no effect 
on the reclamation program which has collected $105 million for the 
three quarters listed above and may also be presumed insignificant to 
the operators. As stated previously, the cost of collecting underpay- 





374 DECISIONS OF THE COMPTROLLER GENERAL [58 


ments or refunding overpayments of $1 or less significantly exceeds 
| the sums involved. 

The Federal Claims Collection Act of 1966, 31 U.S.C. §§ 951-953 
(1976), places the responsibility in the administrative agencies for 
collecting debts determined to be due the United States which arise 
as a result of their activities. This includes the authority to compro- 
mise, terminate or suspend collection action in specified circumstances. 
Regulations implementing the Federal Claims Collection Act, in par- 
ticular 4 C.F.R. § 104.3(c) (1976), provide that the head of an agency 
or his designee may terminate collection activity and consider the 
agency’s file closed when it is likely that the cost of further collection 
action will exceed the amount recoverable. 

As the Department notes, the question at hand involves the determi- 
nation not to initiate collection action at all, whereas the termination 
and suspension provisions of the Federal Claims Collection Act and 
regulations, strictly speaking, would seem to imply situations where 
collection action has already begun. Nevertheless, we believe the De- 
partment’s proposal is within the scope of the authority conferred by 
that Act. Under the Federal Claims Collection Act and regulations, 
it is clear that the Secretary could terminate collection action on under- 
payments of $1 or less on a case-by-case basis on the grounds of dimin- 
ishing returns. The purpose of the termination provision was to 
permit an agency to avoid spending more money to collect a debt than 
the debt itself is worth. In our opinion, a reasonable application of the 
statute should further permit a categorical determination that collec- 
tion costs will always exceed the amount recoverable in cases of $1 
or less. Certainly construing the statute in light of its purpose sup- 
ports this result. | 

In B-188000, October 12, 1977, we concluded that, by virtue of the 
termination authority in the Federal Claims Collection Act, collection 
action “need not be pursued” on overpayments of tropical differentials 
to “unknown individuals” employed by the Justice Department where 
that department had determined that the costs of identifying and 
locating the employees and determining the amounts of overpayments 
might well exceed the ultimate recovery. See also B-184947, March 21, 
1978. Thus, the actual commencement of collection action has not 
always been considered a prerequisite to the exercise of termination 
authority. 

We have stated in the past that. we would not object to the estab- 
lishment by an agency of any reasonable minimum amount for the 
pursuit of debt claims of a given type “where cost studies indicate 
that such action is warranted.” The minimum amount so established 
‘would be subject to review by this Office under our regular audit 
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authority, e.g.,31 U.S.C. § 67. 55 Comp. Gen. 1438 (1976) ; B—115800/ 
B-117604, August 17, 1976. We think it may safely be presumed, with- 
out cost studies, that in cases of $1 or less collection costs will always 
exceed the amount recoverable. Accordingly, we concur with the 
Department that there is no need to pursue collection action with 
respect to underpayments of reclamation fees in amounts of $1 or less. 

In the case of reclamation fee overpayments, the Federal Claims 
Collection Act, of course, has no application. However, we are not 
aware of any law which requires the Department, on its own initiative, 
to refund such overpayments. Rather, the practice of making refunds 
in the absence of a specific claim is based on public policy. As a general 
proposition, we believe that the concept of diminishing returns is rele- 
vant in the case of refunds also. In A-12900, February 11, 1942, we 
said : 

The General Accounting Office has long advocated that credit balances less 
than $1 should not be refunded unless claim is made by the remitters, for the 


reason that the cost of issuing the checks drawn in payment and the han- 
dling * * * [is] not commensurate with the amounts involved. 


Accordingly, it is our view that refunds in amounts of $1 or less should 
not be made, unless a specific claim is made by the operator. It may be 
desirable to include a statement to this effect in the Form OSM 837-1 
instructions or in appropriate regulations. 


[B-192411] 


Transportation—Rates—Special Agreements—Special v. Tariff 
Rates 


United States and carrier may contract independently of tariff filed with State 
regulatory commission although, in absence of contract, tariff applies. Govern- 
ment officers have no authority to contract for interstate or intrastate transpor- 
tation at rates higher than those available to the general public for the same or 
similar services. 


Transportation—Rates—Intrastate—A pplicability 


Rates and charges in intrastate tariff are “otherwise applicable” within meaning 
of alternation provision in tender. 


In the matter of Hilldrup Transfer & Storage Co., March 29, 1979: 


Hilldrup Transfer & Storage Company (Hilldrup) requests review 
of deduction action taken in November 1978, by the General Services 
Administration (GSA) to recover an overcharge collected by Hill- 
drup on a shipment of household goods owned by Captain Joseph G. 
Raker, USAF. See 49 U.S.C. 66(b) (Supp. V, 1975). The shipment 
was picked up by Hilldrup’s agent at Key West, Florida, on Govern- 
ment bill of lading No. K-1025376 (GBL) on Julv 6, 1976, and deliv- 
ered to Callaway, Florida, on July 12, 1976. 
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Freight charges of $2,465.90 were collected by the carrier. They are 
derived from Government and Military Rate Tender No. 1-H, I.C.C. 
No. 35 (Tender 1-H). The overcharge of $494.02 is the difference 
between the $2,465.90 collected and freight charges of $1,971.88 derived 
from Florida Household Goods Carriers’ Bureau Tariff 13, HG-FPSC 
18 (Tariff 18), GSA’s audit basis. Most of the overcharge represents a 
bridge charge of $4 per 100 pounds, found in item 150 of Tender 1-H 
and applicable to transportation performed through Islamorada, Flor- 
ida, and points south and west in the Florida Keys. 

Hilldrup and GSA state that the issue involving GBL K-1025376 
is present in similar intrastate Florida shipments transported by 
Hilldrup and other carriers. 

Hilldrup contends that the audit action is unfair in the context of 
the circumstances surrounding the assessment of the bridge charge on 
intrastate traffic traversing the Florida Keys. Hilldrup explains that 
without the bridge charge the carrier would have had to transport the 
household goods shipment at a loss because the imposition of weight 
restrictions by the Florida Department of Transportation on bridges 
in the Florida Keys reduced payloads, requiring a drastic change in 
the carrier’s method. of operation. A provision similar to the bridge 
charge in Tender 1-H was added to the interstate commercial tariffs, 
but, according to Hilldrup, none was added to the intrastate commer- 
cial tariff because the “vast majority of the shipments moving to and 
from the Key West area are for the account of the Department of 
Defense.” 

Hilldrup also contends that the rates and charges in Tender 1-H 
are applicable despite the fact that they are higher than those derived 
from the intrastate tariff. It argues that military traffic is covered by a 
detailed set of rules found in a Tender of Service that requires a 
performance different from that required by the intrastate tariff. It 
also states that the GBL requirement for extended storage-in-transit 
(SIT) constitutes a different service than that contemplated by the 
intrastate tariff. Hilldrup explains that the intrastate tariff limits SIT 
to 60 days whereas the Government requires 90 days SIT and can ex- 
tend it up to 180 days, thereby substantially increasing the potential 
tenure of common carrier liability. 

GSA contends that Tariff 13, the intrastate tariff, is applicable to 
this shipment for three reasons. First, GSA relies on item 23 of Tender 
1-H which provides that the tender will not apply for a carrier where 
the total charges accruing under the tender exceed the total charges 
otherwise applicable for that carrier for the same services. Second, 
GSA refers to its regulations naming the terms and conditions govern- 
ing the use of GBLs. One of those terms provides that a shipment made 
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on a GBL “shall take a rate no higher than that chargeable had the 
shipment been made on the uniform straight bill of lading * * * pro- 
vided for commercial shipments.” 41 C.F.R. 101-41.1302-3(c) (1978). 
Third, GSA argues that Section 22 of the Interstate Commerce Act, as 
amended, 49 U.S.C. 22 (Supp. V, 1975), which permits carriers to 
transport property for the United States free or at reduced rates, does 
not authorize officers of the Government to contract for transportation 
at rates higher than those available to the general public for the same 
services. 

We note first that under paragraph 6001 of Department of Defense 
Regulation 4500.34-R, a carrier who wants to participate in the 
through GBL method of transporting household goods must: 

(1) Submit a Tender of Service to HQ MTMC, [Headquarters, Military Traffic 
Management Command] 

(2) Receive approval of its Tender of Service by the Commander, MTMC. 

(3) Submit a Letter of Intent to each shipping office it wishes to serve. 

(4) Be qualified by the ITO. [Installation Transportation Officer] 

(5) Be listed in the Personal Property Carrier Approvals Printout(s) and sup- 
plements thereto published and disseminated by HQ MTMC. 

(6) Have a published tariff on file with the Interstate Commerce Commis- 
sion, State regulatory body for intrastate service, or an accepted Uniform Tender 
of Rates and/or Charges for Transportation Services on file at HQ MTMC. 

The Tender of Service names the qualifications required of the car- 
rier, contains carrier service and performance requirements and sets 
forth the mutual understandings between the carrier and DOD. 

Tender 1-H is the accepted Uniform Tender of Rates referred to in 
paragraph 6001(6) of the DOD regulation. It sets forth in detail the 
rules, regulations, rates and charges governing shipments of military 
household goods between points in the United States. Although the 
tender states on its cover sheet that for the carriers named in the 
tender, it “* * * names reduced rates under authority of Section 22 
of the Interstate Commerce Act * * *,” it is not restricted to inter- 
state traffic but applies to the intrastate traffic of many carriers in- 
cluding Hilldrup. 

Tariff 13 is the intrastate tariff referred to in paragraph 6001(6) of 
the DOD regulation. It is published under Florida law which requires 
intrastate carriers to publish and file rates and prohibits carriers from 
deviating from them. 

Tender 1-H applies to Hilldrup’s intrastate Florida shipments. In 
its absence, intrastate tariff rates ordinarily would apply by operation 
of law. Alabama Highway Express, Inc. v. United States, 146 Ct. Cl. 
594 (1959). The court there cited Pub. Utilities Comm’n of California 
v. United States, 355 U.S. 534 (1958), for the holding that state laws 
could not prohibit carriers from transporting Government property 
at lower rates agreed to by the parties. See also United States v. 
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Georgia Public Service Comm’n, 371 U.S. 285 (1963). It is also clear 
that the United States can contract to pay higher rates than the regu- 
larly filed tariff rates where the Government obtains services and privi- 
leges not extended to commercial shippers. Alabama Highway Express, 
Inc. v United States, 146 Ct. Cl. at 600; and Greyhound Corporation 
v. United States, 124 Ct. Cl. 758 (1953). Both cases involved intrastate 
shipments. In the former case, the carrier refused to agree to an altera- 
tion provision similar to item 23 of Tender 1—H;; in the latter case, the 
carrier agreed to furnish buses that it had no duty at law to provide to 
the public generally. See also United States v. Louisville & Nashville 
R.R. Co., 221 F. 2d 698 (6th Cir. 1955) ; United States v. Missouri Pac. 
R.R., 56 Ct. Cl. 341 (1921) ; Southern Pacific Co. v. United States, 62 
Ct. Cl. 649 (1926). In B-177939, November 6, 1973, we recognized the 
existence of a special benefit where the carrier furnished specialized 
equipment to meet the peculiar needs of the Government. 

The existence of Tender 1-H, however, cannot preclude the appli- 
cability of intrastate rates for similar services. It long has been the 
rule that officers of the Government have no authority to contract 
for interstate or intrastate transportation at rates higher than those 
available to the general public for the same or similar service. See 
57 Comp. Gen. 584 (1978). Indeed, item 23 of Tender 1-H is a recog- 
nition of that fact. 

The Letter of Intent, referred to in paragraph 6001(3) of the DOD 
regulation, was filed with the ITO U.S. Naval Air Station, Key West, 
Florida, and shows that Hilldrup agreed to participate in the traffic 
at rates and charges shown in Tender 1-H and this was acknowledged 
and accepted by the ITO. In the “Tariff or Special Rate Authorities” 
block of the GBL is the notation “MGRT 1H” [Tender 1-H]. Al- 
though the parties intended that Tender 1-H apply, under item 23 of 
the tender Hilldrup agreed that the rates and charges therein would 
not apply if the total charges thereunder exceeded the total charges 
otherwise applicable for the same service. Compare B-190757, July 28, 
1978. 

While the primary question is whether the services and. privileges 
offered to the United States under Tender 1-H are substantially simi- 
lar to those available to the general public under the intrastate tariff, 
we first must consider whether Hilldrup would have been required by 
Florida law to transport the shipments for the Government at the 
rates and charges published in Tariff 13. 

In United States v. Carter, 121 So. 2d 433 (Fla. 1960) the Supreme 
Court of Florida, citing, among other cases, Pub. Utilities Comm’n of 
California, supra., could be construed to have held that the pertinent 
sections of Florida Statutes, F.S.A. 323.08, 323.09, 323.19, among 
others, requiring intrastate carriers to publish and file rates, and pro- 
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hibiting any deviation from those rates, do not apply to transporta- 
tion of Government property or household goods of servicemen. But 
the precise issue considered by the court was whether the state regu- 
latory commission could prohibit common carriers from entering into 
any agreement (like the one in Tender 1-H) with the United States 
for the transportation of Government property and servicemen’s 
household goods at any rate except as approved by the commission. 
The issue of whether carriers could be required to transport this traf- 
fic at rates and charges applicable to the public generally was not 
raised or considered. 

The court adopted the rationale of Public Utilities Comm’n of Cali- 
fornia, recognizing the Government’s policy of negotiating rates to 
to effect savings in transportation costs, and further noting that the 
economies were for the benefit of all of the people. 121 So. 2d at 436. 
In view of this rationale, we cannot attribute to the court an inten- 
tion to deprive the United States of the operation and protection of 
Florida’s laws where to do so would discriminate against the United 
States with reference to commercial shippers. Furthermore, no opinion 
is an authority beyond the point actually decided, and the court did 
not consider the question whether the United States, as any commer- 
cial shipper, is entitled to the published intrastate tariff rates where 
its officers decided that they were most advantageous to the Govern- 
ment. See United States v. Rias, 524 F. 2d 118 (5th Cir. 1975), and 
United States v. Cocke, 399 F. 2d 483, 452 (5th Cir. 1968), cert. denied 
394 U.S. 922. We conclude that the rates and charges published in 
Tariff 13 were “otherwise applicable” within the meaning of item 23 
of Tender 1-H, provided the services offered by’the tender and tariff 
were similar. That question depends on whether the Government re- 
ceived in Tender 1-H any additional benefits or privileges not avail- 
able to the public in Tariff 13. 

This is a breakdown of the freight charges derived from Tariff 13 
and Tender 1-H which shows the components of the overcharge: 


Tariff 13 Tender 1-H Difference 


Linehaul charges $1, 272. 00 ($73. 58) 
Shipment charge 39. 00 39. 00 
Bridge charge 480. 00 480. 00 
Packing charges 593. 80 644. 90 
Extra Pickup 20. 00 20. 00 
Appliance Service 12. 50 10. 00 


$1,971.88 $2, 465. 90 $494. 02 








Except for the bridge charge and the shipment charge, the tender 
and tariff cover the same services. 

Hilldrup states that the addition of the bridge charge of $4 per 100 
pounds to the tender was a necessary measure to compensate the car- 
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rier for the additional costs of operation resulting from the bridge 
weight restrictions. By admission of the carrier the additional charge 
of $480 on this shipment, due to assessment of the bridge charge, is 
a consequence of action apparently taken by the Florida Department 
of Transportation. No benefit or privilege was granted to the Gov- 
ernment by the change in Hilldrup’s method of operations. Hilldrup 
was saddled with the same from and to Key West, Florida, whether 
the shipment was tendered under Tariff 13 by a member of the general 
public or by the Government. 

The shipment charge is contained in item 12 of Tender 1-H; Tariff 
13 does not contain a similar charge. However, note 2 in item 12 pro- 
vides: “This additional assessment charge is not related to physical 
services performed by or for the carrier * * *.” Since the shipment 
charge is not related to the carrier’s performance of a physical service 
we question whether it is a transportation charge. See 52 Comp. Gen. 
612, 613 (1973). 

Hilldrup argues that the Tender of Service requires a performance 
different from that required by the intrastate tariff. But the Tender 
of Service is not a tariff and Section 1A.2a of the Tender of Service 
reads: “I understand that this is a Tender of Service and not a Rate 
Tender.” See also, Z'’rans Ocean Van Service v. United States, 426 F. 
2d 329, 335 (Ct. Cl. 1970), in which the Court stated that the Tender 
of Service does not purport to quote rates or to provide rates or for- 
mulae for the computation of freight charges. Thus, performance 
required by the Tender of Service is immaterial to the question 
whether the two rate authorities, Tender 1-H and Tariff 13, cover 
the same services. 

Hilldrup’s argument that the GBL requirement for extended SIT 
constitutes a different service from that contemplated by the intra- 
state tariff is untenable. Aside from the fact that Captain Raker’s 
household goods were not stored in transit, both tariff and tender pro- 
vide charges for SIT services. The fact that Hilldrup’s potential lia- 
bility for loss and damage may be made more extensive under the 
tender than under the tariff is irrelevant because a common carrier’s 
liability for loss and damage is distinct from the shipper’s liability 
for freight charges [Alcoa 8.8. Co. v. United States, 338 U.S. 421 
(1949) ; National Trailer Convoy, Inc. v. United States, 345 F. 2d 
573 (Ct. Cl. 1965)] and is not an additional benefit or privilege relat- 
ing to freight charges. 

We agree with GSA that under item 23 of Tender 1-H and under 
the terms of the GBL, Tariff 13 provides the lowest applicable 
charges on the shipment transported by Hilldrup under GBL No. K- 
1025376. 
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In these circumstances and since Hilldrup has the burden of affirm- 
atively proving its case, 57 Comp. Gen. 155 (1977), GSA’s deduction 
action was correct and is sustained. 


[B-193283] 


Contracts — Specifications — Qualified Products — Listing — 
Capability to Deliver Listed Product—Contractor Responsibility 
and/or Contract Administration Matter 

Whether contractor will deliver qualified end product listed on Qualified Prod- 
ucts List (QPL) is matter relating to affirmative determination of offeror’s re- 
sponsibility and to contract administration. General Accounting Office does not 
review affirmative determination of responsibility in absence of showing of 
fraud or allegations that definitive responsibility criteria in solicitation were mis- 
applied, and does not review matters of contract administration. 

Bidders — Qualifications — Qualified Products Procurement— 
Bidder v. Product Qualification 

Qualified Products List (QPL) requirement in solicitation relates to qualifica- 
tion of specific products and does not concern qualification of individual offerors. 
Therefore, QPL requirement does not constitute definitive responsibility criterion. 
In the matter of American Athletic Equipment Division, AMF 
Incorporated, March 29, 1979: 


Invitation for bids (IFB) No. DLA400-78-B-2074-0001 and re- 
quest for proposals (RFP) No. DL.A400-78—R-2883 were issued by 
the Defense General Supply Center, Defense Logistics Agency (DLA), 
Richmond, Virginia, for the procurement of military stopwatches, Na- 
tional Stock Number (NSN) 6645-00—126-0286, in accordance with 
Military Specification MIL—S—14823. The soliciations required that 
the stopwatches be qualified end products under the applicable Quali- 
fied Products List (QPL). While Z.A.N. Co. (ZAN) was not listed 
as a qualified manufacturer of these items, it proposed to furnish qual- 
ified products of another manufacturer. Awards were made under both 
solicitations to ZAN as the low, responsible offeror. 

American Athletic Equipment Division, AMF Incorporated 
(AMF), has filed a protest against the awards, contending than ZAN 
is not an authorized distributor under the QPL, has no intention of 
furnishing a qualified end product, and is otherwise nonresponsible. 
In this regard, AMF has submitted an affidavit to the effect that 
ZAN’s subcontractor quotation from its proposed supplier, submitted 
to DLA during the preaward surveys conducted, specifies delivery 
of a non-QPL product. AMF further states that the contracting offi- 
cer, prior to award, should have determined that ZAN had the au- 
thority and capability to provide the qualified stopwatches offered 
in its bid. 
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In D. Moody & Co., Inc.; Astronautics Corporation of America, 55 
Comp. Gen. 1 (1975), 75-2 CPD 1, we noted that: 

The QPL procurement process is a two step process: the first step is the proc- 
ess of qualifying the product and the second step is the agency’s procurement 
of the qualified product. These steps are mutually exclusive, and a firm which 
passes the tests qualifying the product need not be the same firm that bids the 
qualified product. In this connection, we have consistently held that the mere 
listing of a product on a QPL does not relieve a contractor from its obligaton of 
delivering an item which meets the specifications. 

We therefore concluded that valid bids may be submitted in QPL pro- 
curements by bidders other than manufacturers or distributors. 

Here, an examination of ZAN’s bid and proposal indicates that 
ZAN offered without exception to furnish the QPL product in com- 
pliance with the specifications. The question. whether ZAN will in 
fact furnish a QPL product in conformity with the specifications in 
the course of its performance of the contracts relates to the contrac- 
tor’s responsibility and to matters of contract administration. The 
contracting officer made affirmative determinations of responsibility 
before awarding the contracts and is also taking steps to assure moni- 
toring of the performance of the contracts to insure delivery of con- 
forming products. Our Office does not review affirmative determina- 
tions of responsibility in the absence of a showing of fraud on the part » 
of procuring officials or allegations that definitive responsibility cri- 
teria were misapplied. 

In this connection, AMF argues that the QPL requirement in the 
solicitations constituted a definitive responsibility criterion. We dis- 
agree. The purpose of the QPL system is to allow the Government to 
efficiently procure items on which substantial testing would be re- 
quired by permitting extensive tests needed to show that the particu- 
lar product will meet the Government’s requirements to be conducted 
prior to the actual procurement action. The QPL, therefore, concerns 
the qualification of a product, Definitive responsibility criteria, how- 
ever, are solely concerned with the qualifications of an offeror. Such 
special standards of responsibility limit the class of offerors to those 
meeting specified qualitative and quantitative qualifications necessary 
for adequate contract performance, e.g., minimum experience require- 
ments. Haughton Elevator Diwision, Reliance Electric Company, 55 
Comp. Gen. 1051 (1976), 76-1 CPD 294. There are no such questions 
presented here. 

Moreover, whether ZAN in fact performs in accordance with the 
requirements of the contract is a matter of contract administration 
and is not for our consideration. Virginia-Maryland Associates, B- 
191252, March 28, 1978, 78-1 CPD 238. 

‘In view of the foregoing, the protest is dismissed. 
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ABSENCES (See LEAVES OF ABSENCE) 
ADVERTISING 
Advertising v. negotiation 
Negotiation propriety 
Protest timeliness 
Protest allegation that negotiated procurement should have been 
formally advertised which is raised after closing date for receipt of pro- 
posals is untimely under General Accounting Office Bid Protest Pro- 
cedures and therefore not for consideration 


Commerce Business Daily 

Information 

Constructive notice 
Date determination 
Publication v. mail receipt date 

Where protester has actual notice of award of contract after timely 
receipt of Commerce Business Daily in ordinary course of business within 
a@ reasonable time after publication and mailing, timeliness of protest 
may be measured from date publication is received, allowing a few days 
for mailing and receipt of the CBD. Prior decisions are clarified to allow 
for reasonable time for protester to-receive publication in ordinary course 
of business. B-182318, Jan. 27, 1975, and other cases following rule 
established therein, modified 


AGENTS 

Government 

Government liability for acts beyond authority 

Contract execution 

Department of Interior questions the legality of appropriated fund 
expenditure by Bureau of Mines, a subordinate agency, where EEO 
officer, who lacked delegated procurement authority, procured services 
of contractors and payment was eventually made for services rendered. 
Agreements violated the prohibition against the provision of entertain- 
ment from appropriated funds and included payments for premiums on 
insurance coverage of art objects exhibited incident to National Hispanic 
Heritage Week, contrary to the longstanding policy of Government to 
assume its own risks of loss and not to purchase commercial insurance. 
The employee has been advised of the limits of his authority. In view of 
the special facts and circumstances involved, we believe no useful purpose 
will be served by taking exceptions to these payments 
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AGENTS—Continued 

Government—Continued 

Government liability for negligent or erroneous acts 

Doctrine of estoppel 

Government is not bound by its agents acting beyond their authority 
and contrary to law, and the United States is not estopped to deny the 
authority of its agents 
Of private parties 

Authority 

Contracts 
Evidence to establish 
Administrative determination 

Question of signer’s authority is essentially factual determination to be 

made upon consideration of all relevant evidence 
Signatures 
Time for submitting evidence 

Where authority of signer of bid is questioned by contracting agency, 
burden rests on bidder to submit necessary documentation to demon- 
strate such authority. Preferably, such evidence would be included on 
Standard Form 129 which would be on file prior to bid opening. How- 
ever, furnishing evidence after bid opening is not legally prohibited. In 
absence of timely submission of probative evidence, protester has failed 
to satisfy its burden to substantiate authority of signer of bid 


ANNUAL LEAVE (See LEAVES OF ABSENCE, Annual) 

APPOINTMENTS 
Informal, irregular, etc. 

Voidable v. void 
Civil Service Commission (CSC) directed cancellation of employee’s 

temporary appointment at GS-6 level because of violation of CSC re- 
quirements. Since employee had basic qualification for appointment and 
appointment was not contrary to law it was voidable only and corrective 
action as ordered by CSC is prospective only. Employee is entitled to all 
benefits of position to which appointed until separated or transferred __ 


APPROPRIATIONS 
Availability 
Entertainment. (See ENTERTAINMENT) 
Insurance. (See INSURANCE) 
Judgments, decrees, etc. (See COURTS, Judgments, decrees, etc., 
Payment) 
Training 
Equal Employment Opportunity programs 
In the absence of specific authority in statute or regulations, appro- 
priated funds may not be expended to procure entertainment for Federal 
employees. Hence agencies without specific autho1ity may not procure 
entertainment such as live ethnic music and artistic presentations, char- 
acterize it as training and present it in connection with EEO programs. 
We will not question past agency characterizations of EEO program 
entertainment as training; however, all future entertainment expenses 
whether or not in connection with EEO programs will not be allowed _ - 


202 
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APPROPRIATIONS—Continued 

Fiscal year 

Availability beyond 

Contracts 
Two fiscal years 

Norton Sound Health Corporation annually has entered into contracts 
with Indian Health Service (IHS), Health, Education and Welfare, to 
provide health care services during that fiscal year and desires to carry 
over into the succeeding fiscal year any unexpended funds to provide for 
medical services it will render in that year. Although provisions of 25 
U.S.C. 18a (1976) make the funds available for 2 years, this authority 
has been overridden annually by provision in appropriation acts restrict- 
ing use of funds to current fiscal year unless specifically provided for 
otherwise in the appropriation act involved. Appropriations made to 
THS for fiscal year 1978 contain no such specific provision and funds 
lapse at end of that year. Appropriation act for fiscal year 1979 makes 
IHS funds appropriated therein available until the end of fiscal year 


Permanent indefinite 

Judgments 

Aganist Government 

Judgments against the United States awarding back pay under the 
Back Pay Act but not indicating the dollar amount to be paid are never- 
theless money judgments against the United States and therefore pay- 
able from the permanent appropriation established by 31 U.S.C. 724a. 
However, since an agency’s computation of back pay is subject to ju- 
dicial review, a judgment without a dollar amount cannot be considered 
‘final’ for purposes of certification for payment until General Account- 
ing Office has been furnished the agency’s computation together with 
written indication, administrative or judicial, that the plaintiff will ac- 
cept the amount in satisfaction of the judgment 

Even though the agency or unit head is the nominal defendant in an 
employment discrimination suit under Title VII of the Civil Rights Act 
of 1964, as amended, a suit under 42 U.S.C. 2000e—16 is nevertheless a 
suit against the United States. Judgments against the Federal Govern- 
ment in Title VII actions are therefore payable from the permanent 
appropriation established by 31 U.S.C. 724a 
Typographical errors 

Enrolled act controlling 

Public Law 95-480 appropriates $36,606,000 for the Office of In- 
spector General, Department of Health, Education, and Welfare, despite 
convincing evidence in legislative history showing that each House of 
Congress passed bill appropriating $1,000,000 less.and that figure in en- 
rolled bill was the result of typographical error. Enrolled act, signed by 
the Speaker of the House of Representatives and the President of the 
Senate, and approved by the President of the United States, is con- 
clusive evidence of the contents of a law passed by Congress 


AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Automatic 
Data Processing Systems) 


AUTOMOBILES 
Transportation. (See TRANSPORTATION, Automobiles) 
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BIDDERS 
Debarment 
De facto 
Nonresponsibility determination v. de facto debarment 
Grantee’s refusal to permit award of subcontract to particular firm is 
tantamount to negative determination of responsibility with respect to 
that firm, which under circumstances is not de facto debarment without 
due process of law or improper prequalification or other undue restriction 
on competition 
Qualifications 
Failure to submit information before bid opening 
Bidder responsibility information 
Minority status of identified subcontractor 
Since minority status of proposed subcontractors is matter of bidder 
responsibility, Navy properly refused protesters’ request to determine, 
prior to bid opening, minority status of particular potential subcon- 
tractor 
Responsibility of bidder v. responsiveness of bid 
Solicitation requirement for identifying minority subcontractors 
after bid opening was for purpose of determining bidder responsibility, 
not to prevent bid shopping. Consequently, rejection of bid which did not 
contain commitment to particular subcontractors would be improper - - - - 
Prior unsatisfactory service 
Affiliated concerns 
Firms acting as joint venturers are answerable for acts done by their 
co-venturers, or other agents, and may be found nonresponsible_be- 
cause of deficient performance by joint venture in prior procurement 
Dispute pending 
Under Federal law, firm may be found nonresponsible even though 
dispute concerning allegedly improper performance of prior contract for 
similar work has not been resolved 
Qualified products procurement 
Bidder v. product qualification 
Qualified Products List (QPL) requirement in solicitation relates to 
qualification of specific products and does not concern qualification of 
individual offerors. Therefore, QPL requirement does not constitute de- 
finitive responsibility criterion 
Small business concerns 
Unsatisfactory on basis of preaward survey 
Veterans Administration contracting officer’s determination of non- 
responsibility, based on preaward survey which concluded that small 
business concern, otherwise in line for award, does not have capacity to 
perform required work, must be referred to Small Business Administra- 
tion for consideration under certificate of competency program since ap- 
plicable law and regulations no longer allow exception to this requirement 
based on urgency 


BIDS 

Alternative 

Acceptability 

Bid accompanied by letter which sets forth unqualified bid price and 
alternate approach bid price is responsive since Army’s acceptance of bid 
as submitted would have effectively bound bidder to perform in accord- 
ance with terms and conditions of the invitation for bids. Alternate ap- 
proach is merely an offer to be accepted or rejected by Army 
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BIDS—Continued 
Bidders, generally. (See BIDDERS) 
Bond. (See BONDS, Bid) 
Buy American Act 
Foreign product determination 
Purchases for contract with foreign government 
Buy American Act does not apply to Bureau of Mint purchases of 
metal for use in manufacturing coins for foreign government because such 
acquisitions are not for public use under terms of Buy American Act____ 
Competitive system 
Negotiated contracts. (See CONTRACTS, Negotiation, Competitive sys- 
tem) 
Premature bid opening 
Termination of contract is not justified where purchasing agent prema- 
turely opened all bids in private to ascertain if bids contained necessary 
papers, low bid was first received and opened, and all bids were kept in 
purchasing agent’s exclusive possession until formal bid “opening,” 
since evidence clearly indicates that no bidder was prejudiced by prema- 
ture opening 
Restrictions on competition 
Prequalification of bidders, etc. 
Not improper 
Nonresponsibility finding 
Grantee’s refusal to permit award of subcontract to particular firm is 
tantamount to negative determination of responsibility with respect to 
that firm, which under circumstances is not de facto debarment without 
due process of law or improper prequalification or other undue restric- 
tion on competition 
Contracts, generally. (See CONTRACTS) 
Evaluation 
Criteria 
Propriety 
Mandatory site visit 
Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not jus- 
tify bid rejection as ‘“nonresponsive,” since acceptance of bid would 
effectively bind bidder to perform at bid price in accordance with adver- 
tised terms and specifications. Purpose of site inspection provision must 
be viewed as warning bidders that site conditions could affect perform- 
ance cost and bidders therefore assume risks of increased performance 
cost caused by observable site conditions, and to protect Government 
from necessity of permitting bid withdrawal or claims after contract 


Equal or tie bids. (See CONTRACTS, Awards, Equal or tie bids/offers, 
Evaluation) 
Options 
Status 
Termination of contract is not justified by improper evaluation of 
options under invitation for bids in violation of Defense Acquisition 
Regulation 1-1504(c) (ii) where there is no evidence that bidders sub- 
mitted unbalanced bids or that bidders would have submitted lowe: 
base bids had options not been evaluated, where no bidder was preju- 
diced by evaluation, and where awarded contract would result in lowest 
cost to Government. However, since it appears option provisions should 
not have been included in solicitation, it is recommended that agency 
not exercise options in reinstated contract 
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BIDS—Continued 
Evaluation—Continued 
Testing costs 
Bidder’s potential eligibility for waiver of first article testing does not 
preclude addition of evaluation factor for such testing, absent de- 
termination that waiver will be granted 
Invitation for bids 
Cancellation 
Not required 
Set-aside erroneous 
Withdrawal by amendment 
While bidders, actual or potential, may have been misled as to com- 
petition contemplated by inadvertent set-aside provision in IFB, any 
possible adverse impact on competition does not require corrective action 
in view of exposure of prices and inadvertent nature of deficiency 
Mistakes 
Price 
Modification error 
Bidder alleging after bid opening, but before award, that late tele- 
graphic bid modification that further lowered its already low bid was 
sent to procuring activity by mistake, is entitled to submit evidence of 
alleged mistake for consideration under applicable regulations to deter- 
mine if bid can be corrected or withdrawn 
Negotiated procurement. (See CONTRACTS, Negotiation) 
Prices 
Differential to relieve economic distress 
Federal Procurement Regulations provide that Buy American Act 
differential of 12 percent be applied to price of foreign-origin products 
where concern submitting low domestic bid or offer will substantially per- 
form contract in labor surplus area. A 12-percent Buy American Act 
differential should not be applied where vendor under FSS contract pro- 
duced-equipment in labor surplus area facility but facility was closed be- 
fore purchase order was issued for equipment because regulations con- 
template contract performance in labor surplus area after issuance of 
purchase orders so as to help achieve regulatory objective of fostering 
employment in such area 
Reasonableness 
Administrative determination 
Contracting officer’s determination that successful offeror’s price was 
reasonable will not be disturbed unless it is unreasonable or there is 
showing of bad faith or fraud 
Protests. (See CONTRACTS, Protests) 
Qualified products. (See CONTRACTS, Specifications, Qualified products) 
Rejection 
Signature requirements 
Agent’s authority 
Prior actions of contracting officials cannot estop Government’s re- 
jection of nonresponsive bid 
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BIDS—Continued 
Responsiveness 
Test to determine 
Unqualified offer to meet all solicitation terms 
Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not 
justify bid rejection as “‘nonresponsive,” since acceptance of bid would 
effectively bind bidder to perform at bid price in accordance with ad- 
vertised terms and specifications. Purpose of site inspection provision 
must be viewed as warning bidders that site conditions could affect per- 
formance cost and bidders therefore assume risks of increased perform- 
ance cost caused by observable site conditions, and to protect Govern- 
ment from necessity of permitting bid withdrawal or claims after contract 


Bid accompanied by letter which sets forth unqualified bid price and 
alternate approach bid price is responsive since Army’s acceptance of bid 
as submitted would have effectively bound bidder to perform in accord- 
ance with terms and conditions of the invitation for bids. Alternate ap- 
proach is merely an offer to be accepted or rejected by Army 
Signatures 

Agents 

Authority. (See AGENTS, Of private parties, Authority, Contracts, 
Signatures) 
Small business concerns 

Contract awards. (See CONTRACTS, Awards, Small business concerns) 

Specifications. (See CONTRACTS, Specifications) 


BONDS 

Performance 

Surety 

Entitled to recover without set-off 

Surety which completes defaulted contract pursuant to takeover agree- 
ment with Government is entitled to priority to contract retainages under 
performance bond over trustee in bankruptcy, assignee bank and Internal 
Revenue Service 


BUREAU OF THE MINT (See TREASURY DEPARTMENT, Bureau of the 
Mint) 
BUY AMERICAN ACT 
Applicability 
Use outside United States 
Coins manufactured for foreign governments 
Metal purchases 
Buy American Act does not apply to Bureau of Mint purchases of 
metal for use in manufacturing coins for foreign government because such 
acquisitions are not for public use under terms of Buy American Act_--_-_ 


327 
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BUY AMERICAN ACT—Continued 

Contracts 

Foreign products 

Price differential applicable 

Federal Procurement Regulations provide that Buy American Act dif- 
ferential of 12 percent be applied to price of foreign-origin products where 
concern submitting low domestic bid or offer will substantially perform 
contract in labor surplus area. A 12-percent Buy American Act differen- 
tial should not be applied where vendor under FSS contract produced 
equipment in labor surplus area facility but facility was closed before 
purchase order was issued for equipment because regulations contem- 
plate contract performance in labor surplus area after issuance of 
purchase orders so as to help achieve regulatory objective of fostering 
employment in such area 


CLAIMS 
Set-off. (See SET-OFF) 


COLLECTIONS (See DEBT COLLECTIONS) 


COMMUNICATION FACILITIES 

Lease v. purchase 

Equipment 

Solicitation which does not permit consideration of offers to lease to 
Government equipment needed for entirely new system is unduly re- 
strictive where based solely on earlier analysis of comparative cost to up- 
grade existing system, because determination that alternative ap- 
proach is not competitive as to price can only be made by competitive 
procurement 


COMPENSATION 

Additional 

Environmental pay differential 

Basis for payment 

General Services Administration (GSA) questions legality of Federal 
Labor Relations Council decision requiring payment of environmental 
differential for “high work.”’ GSA believes payment is unauthorized be- 
cause of mistakes of fact concerning height of structure and existence of 
protective wall. Grievance agreement upheld by Council may be imple- 
mented since under Federal Personnel Manual the parties may determine 
entitlement through collective bargaining process. Furthermore, au- 
thorization of environmental differential in the present case does not ap- 
pear to be contrary to law or regulation or to be arbitrary or capricious-. 331 
Increases 

Quality increases 

Retroactive 

Action erroneously filed a supervisor’s insufficiently documented rec- 
ommendation of a Quality Step Increase (QSI) for an employee, thus 
causing a delay in the granting of the QSI. Retroactive granting of the 
QSI may not be made since Action‘had discretion to grant it and em- 
ployee had no vested right to it at a particular time under statute or 
agency regulation 
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COMPENSATION—Continued 

Negotiation 

Prevailing rate employees 

Pay increase ceiling 
Applicability 

Pay adjustment limitation of section 614(a) of Public Law 95-429 
applies only to those employees whose pay is adjusted by one of methods 
listed in that section. Since the pay of employees who negotiated their 
wages under section 9(b) of Public Law 92-392 is not adjusted pursuant 
to any of the methods listed, the section 614(a) limitation does not ap- 
ply to them 
Overtime 

Work in excess of daily and/or weekly limitations 

Army hospital has two work shifts: 0500-1330 and 1100-1930. Em- 
ployees on 1100-1930 shift, who periodically work regular shift 1 day and 
0500-1330 shift next day, claim overtime compensation for work in ex- 
cess of 8 hours. Definition of ‘‘day’’ for purposes of overtime compensa- 
tion is not limited to calendar day but may be any 24-hour period. See 
42 Comp. Gen. 195 (1962). Thus, since Army agreed through negotiated 
agreement to treat workday as 24-hour period from start of shift, em- 
ployees who work more than 8 hours during 24-hour period but not on 
same calendar day are entitled to overtime compensation 
Prevailing rate employees. (See COMPENSATION, Wage board employees, 

Prevailing rate employees) 
Quality increases. (See COMPENSATION, Increases, Quality increases) 
Wage board employees 

Prevailing rate employees 

Entitlement to negotiate wages 

Section 704(b)(B) of Pub. L. No. 95-454, Civil Service Reform Act 
of 1978, allows prevailing rate employees whose labor-management con- 
tract provisions are covered by section 9(b) of Pub. L. No. 92-392 to 
negotiate these contract provisions without regard to the restrictions in 
5 U.S.C. 5544. Accordingly, decisions 57 Comp. Gen. 259 (1978) and 
57 id. 575 are overruled insofar as they invalidated certain contract 
provisions concerning overtime for section 9(b) employees. Likewise, 
B-191520, June 6, 1978, and 56 Comp. Gen. 360 (1977) are overruled to 
the ssme extent 


CONTRACTING OFFICERS 
Determinations 
Erroneous 
Estoppel 
Prior actions of contracting officials cannot estop Government’s re- 
jection of nonresponsive bid 


CONTRACTORS 

Responsibility 

Contracting officer’s affirmative determination accepted 

Exceptions 
Not supported by record 

Whether contractor will deliver qualified end product listed on Quali- 
fied Products List (QPL) is matter relating to affirmative determination 
of offeror’s responsibility and to contract administration. General 
Accounting Office does not review affirmative determination of respon- 
sibility in absence of showing of fraud or allegations that definitive re- 
sponsibility criteria in solicitation we1e misapplied, and does not review 
matters of contract administration 
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CONTRACTS 
Advertising v. negotiation. (See ADVERTISING, Advertising v. negotia- 
tion) 
Automatic Data Processing Systems. (See EQUIPMENT, Automatic Data 
Processing Systems) 
Awards 
Advantage to Government 
Requirement 
Termination of contract is not justified by improper evaluation of op- 
tions under invitation for bids in violation of Defense Acquisition Regula- 
tion 1-1504(c)(ii) where there is no evidence that bidders submitted 
unbalanced bids or that bidders would have submitted lower base bids 
had options not been evaluated, where no bidder was prejudiced by 
evaluation, and where awarded contract would result in lowest cost to 
Government. However, since it appears option provisions should not 
have been included in solicitation, it is recommended that agency not ex- 
ercise options in reinstated contract 
Equal or tie bids/offers 
Evaluation 
Additional criteria for consideration 
Change of contractor impact 
Source selection official’s consideration of incumbency status of one 
offeror and of disruptive effect of changing contractors is reasonable 
under circumstances where proposals are viewed as “‘tied’’ and official 
seeks appropriate discriminators on which to base award selection - - - _- 
Labor surplus area concern status 
Solicitation provision permitting firm’s status as labor surplus area con- 
cern to be considered in case of tie bids is intended for use primarily in 
formal advertising and in negotiated procurements where award is to be 
made on basis of price. Where, however, proposals are ‘‘tied’’ based on 
evaluation of both technical and price factors, consideration of labor sur- 
plus area concern status would not be improper and would not involve 
violation of Maybank Amendment 
Labor surplus areas 
Performance 
Buy American Act application 
Federal Supply Schedule purchases 
Federal Procurement Regulations provide that Buy American Act 
differential of 12 percent be applied to price of foreign-origin products 
where concern submitting low domestic bid or offer will substantially 
perform contract in labor surplus area. A 12-percent Buy American Act 
differential should not be applied where vendor under FSS contract 
produced equipment in labor surplus area facility but facility was closed 
before purchase order was issued for equipment because regulations con- 
template contract performance in labor surplus area after issuance of 
purchase orders so as to help achieve regulatory objective of fostering 
employment in such area 
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CONTRACTS—Continued 

Awards—Continued 

Labor surplus areas—Continued 

Qualification of bidder/offeror 
Administrative determination 
Improper 

Agency’s reliance on offeror’s claim to be labor surplus area concern 
by virtue of performing contract to be awarded in area of substantial un- 
employment was improper where Department of Labor (DOL) had re- 
moved designated area from list of such areas several months prior to 
evaluation and award and so informed Federal agencies. Fact that 
agencies were notified through monthly notices instead of revision to 
DOL’s formal publication referenced by applicable agency regulation 
does not change fact that agency had duty to verify offeror’s claim and 
in so doing to seek out latest available information. 45 Comp. Gen. 471, 
distinguished 

Legality 

Award not plainly or palpably illegal 
Procurement v. sales contracts 

Where Government administrative error in sale of surplus property 

results in notice of award to second highest bidder, award is unauthor- 


Negotiated contracts. (See CONTRACTS, Negotiation, Awards) 
Notice 
Advance of award 
Where protester has actual notice of award of contract after timely 
receipt of Commerce Business Daily in ordinary course of business 


within a reasonable time after publication and mailing, timeliness of 
protest may be measured from date publication is received, allowing 
a few days for mailing and receipt of the CBD. Prior decisions are 
clarified to allow for reasonable time for protester to receive publica- 
tion in ordinary course of business. B—182318, Jan. 27, 1975, and other 
cases following rule established therein, modified 
Form of notice 
Commerce Business Daily 
Sole-source procurements 

Protest concerning sole source nature of a procurement filed more 
than 2 months after notice of intent to make contract award was pub- 
lished in the Commerce Business Daily is untimely under GAO Bid 
Protest Procedures, 4 C.F.R. 20.2(b)(2) (1978). Even if initial protest 
had been filed with procuring agency, protester delayed too long in 
pursuing matter with General Accounting Office—more than 2 months 
after publication 

Propriety 

Premature bid opening 

Termination of contract is not justified where purchasing agent 
prematurely opened all bids in private to ascertain if bids contained 
necessary papers, low bid was first received and opened, and all bids 
were kept in purchasing agent’s exclusive possession until formal bid 
“opening,’”’ since evidence clearly indicates that no bidder was prejudiced 
by premature opening 


294-607 0 - 79 - 7 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns 
Certifications 
Competency 
Urgency exception eliminated 
Veterans Administration contracting officer’s determination of non- 
responsibility, based on preaward survey which concluded that small 
business concern, otherwise in line for award, does not have capacity 
to perform required work, must be referred to Small Business Administra- 
tion for consideration under certificate of competency program since 
applicable law and regulations no longer allow exception to this re- 
quirement based on urgency. 
Qualifications. (See BIDDERS, Qualifications, Small business concerns) 
Set-asides 
Eligibility 
Unacceptable 
Bidder on total small business set-aside which certifies it is small and 
that large business concern will manufacture, inspect, package, and ship 
supplies indicates that it intends to furnish supplies manufactured or 
produced by large business without small business making significant 
contribution to manufacture or production of contract end item. There- 
fore, bid would be nonresponsive under small business set-aside and bid- 
der is not prejudiced by withdrawal of set-aside by amendment allegedly 
issued too close to time set for bid opening 
Withdrawal 
Erroneous set-aside 
While bidders, actual or potential, may have been misled as to com- 
petition contemplated by inadvertent set-aside provision in IFB, any 
possible adverse impact on competition does not require corrective action 
in view of exposure of prices and inadvertent nature of deficiency 
Procedural compliance 
Where contracting officer erroneously and inadvertently fills out small 
business set-aside determination, small business set-aside withdrawal 
procedures are not for application. In any event, pre-bid-opening with- 
drawal of small business set-aside by contracting officer was subsequently 
approved by small business specialist 
Bids, generally. (See BIDS) 
Competitive system 
Price competitiveness 
Lease v. purchase 
Solicitation which does not permit consideration of offers to lease to 
Government equipment needed for entirely new system is unduly re- 
strictive where based solely on earlier analysis of comparative cost to up- 
grade existing system, because determination that alternative approach 
is not competitive as to price can only be made by competitive pro- 
curement 
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CONTRACTS—Continued 
Cost, etc. data 

Requirement to furnish 

Agency properly did not require proposed awardee to submit certified 
cost or pricing data since such data need not be submitted where price 
is based on adequate price competition. Adequate price competition was 
achieved where request for proposals permitted award to other than low- 
priced offeror, price was substantial evaluation factor (30 percent), price 
evaluation did not have effect of eliminating price as evaluation factor, 
two proposals were in competitive range, and Government made award 
to best technical proposal for the dollar 
Federal Supply Schedule 

Awards 

Propriety 

Where vendor under Federal Supply Schedule (FSS) contract apprises 
procuring activity shortly before award that if offers “middle of the 
line” equipment and procuring activity only has specifications for ven- 
dor’s “top of the line” equipment, procuring activity, in attempt to re- 
duce procurement costs, should have attempted to obtain specifications 
from vendor or General Services Administration and determine if “middle 
of the line” equipment would satisfy Government’s legitimate needs. 
However, since vendor should have advised agency of middle of line 
equipment earlier in procurement process and offered equipment met 
agency’s minimum needs and has been delivered and installed, award 
will not be disturbed 

Bid evaluation factors 

Price differentials 
Labor surplus areas 
Addition of 6% or 12% 

Federal Procurement Regulations provide that Buy American Act 
differential of 12 percent be applied to price of foreign-origin products 
where concern submitting low domestic bid or offer will substantially 
perform contract in labor surplus area. A 12-percent Buy American Act 
differential should not be applied where vendor under FSS contract pro- 
duced equipment in labor surplus area facility but facility was closed be- 
fore purchase order was issued for equipment because regulations con- 
template contract performance in labor surplus area after issuance of 
purchase orders so as to help achieve regulatory objective of fostering 
employment in such area 
Legality 

Sales contracts. (See SALES, Legality) 


Minority subcontracting. (See CONTRACTS, Subcontracts, Minority sub- 
contracting) 
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CONTRACTS—Continued 
Mistakes 
Allegation before award. (See BIDS, Mistakes) 
Purchase orders 
Erroneous quotation 
Contracting officer’s error detection and verification obligation with 
regard to mistake in quotation alleged after performance is measured 
by standards applicable to mistake in oral bid alleged after award. 
Advice by contracting officer that supplier’s oral quotation appeared 
low in conjunction with request for verification was sufficient to com- 
municate both existence and nature, to extent known, of suspected 
mistake. Post-verification performance in accordance with purchase 
order creates binding contract and no price adjustment may be author- 
ized on basis of error. Price disparity of about 35 percent does not reflect 
unconscionable bargain 
Negotiation 
Advertising v. negotiation. (See ADVERTISING, Advertising v. negotia- 
tion) 
Awards 
Propriety 
Evaluation of proposals 
Since selection decision may have been influenced by erroneous view 
that awardee was labor surplus area concern, recommendation is made 
that source selection official reconsider his decision. If it is determined 
that award should have been made to protester, it is further reeommended 
that contract be terminated and award made to protester 
Changes, etc. 
Reopening negotiations 
Failure to reopen 
Not materially prejudicial 
Agency’s actions allowing one offeror, during so-called ‘“‘pre-award 
survey,” to make its proposal more favorable by offering earlier starting 
date constituted discussions and should have resulted in new request for 
best and final offers from other offeror in competitive range. However, 
agency’s actions, while procedurally deficient, appear not to have been 
materially prejudicial since record suggests that earlier starting date 
was not significant factor in selection decision 
Competition 
Maximum possible extent 
Although Federal Judicial Center (FJC) is exempt from 41 U.S.C. 5 
(1976) and civilian agency procurement statutes do not apply to FJC, 
examination of FJC’s enabling legislation shows Congress’ intent that 
FJC enter into contracts by ‘negotiation.’ Further, maximum practi- 
cable competition should be obtained as matter of sound Federal pro- 
curement whenever contracts utilizing appropriated funds are to be 
awarded. Therefore, FJC should award contracts by using competitive 
negotiation where practicable 
Cost, etc. data 
‘‘Truth-in-Negotiation’’ 
Exceptions to cost or pricing data requirement 
Applicability to fixed-price incentive contracts 
Plain language of Truth in Negotiations Act, legislative history of Act, 
regulatory implementation, and history of implementation all support 
application of adequate price competition exemption to requirement for 
submission of certified cost or pricing data to fixed-price incentive con- 
tracts. 46 Comp. Gen. 631 and 53 Comp. Gen. 5, overruled in part 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors 
Additional factors 
Not in request for proposals 
Where source selection official, after taking into account all evaluation 
criteria, i.e., both price and technical factors, finds proposals to be 
“tied” and is unable to make a selection, he properly may consider other 
factors which are rationally related to specific procurement involved, 
and such consideration does not violate general rule that awards are 
to be based on established evaluation criteria 
Point rating 
Differences significance 
Where solicitation does not require award to be made in accordance 
with results of numerical point scoring of proposals, agency is not required 
to award contract to offeror whose overall proposal is rated two points 
higher than competing proposal 
Options, generally. (See CONTRACTS, Options) 
Prices 
Adequate price competition 
Agency properly did not require proposed awardee to submit certified 
cost or pricing data since such data need not be submitted where price is 
based on adequate price competition. Adequate price competition was 
achieved where request for proposals permitted award to other than 
low-priced offeror, price was substantial evaluation factor (30 percent), 
price evaluation did not have effect of eliminating price as evaluation 
factor, two proposals were in competitive range, and Government made 
award to best technical proposal for the dollar 
Sole-source basis 
Protest timeliness 
Letter contract 
Where protester has actual notice of award of contract after timely 
receipt of Commerce Business Daily in ordinary course of business within 
a reasonable time after publication and mailing, timeliness of protest may 
be measured from date publication is received, allowing a few days for 
mailing and receipt of the CBD. Prior decisions are clarified to allow for 
reasonable time for protester to receive publication in ordinary course of 
business. B-182318, Jan. 27, 1975, and other cases following rule estab- 
lished therein, modified 
Source selection 
Preprocurement v. procurement actions 
Review by GAO 
Prime contractor procurement 
Argument that choice of licensing proposal as opposed to proposals for 
development of second source was preprocurement action under Mare- 
mont Corporation, 55 Comp. Gen. 1362, to preclude GAO review is found 
to be without merit since Government and prime contractor were not 
determining minimum needs so much as they were comparing alternative 
proposals for meeting those needs 
Specifications. (See CONTRACTS, Specifications) 
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CONTRACTS—Continued 
Offer and acceptance 
Bid status 
Site inspection failure 
Where bid does not take exception to Government’s requirements, bid- 
der’s failure to make mandatory prebid site inspection does not justify 
bid rejection as “nonresponsive,’’ since acceptance of bid would effec- 
tively bind bidder to perform at bid price in accordance with advertised 
terms and specifications. Purpose of site inspection provision must be 
viewed as warning bidders that site conditions could affect performance 
cost and bidders therefore assume risks of increased performance cost 
caused by observable site conditions, and to protect Government from 
necessity of permitting bid withdrawal or claims after contract award _--_- 
Withdrawal right 
Unilateral mistake 
Bidder alleging after bid opening, but before award, that late tele- 
graphic bid modification that further lowered its already low bid was sent 
to procuring activity by mistake, is entitled to submit evidence of alleged 
mistake for consideration under applicable regulations to determine if 
bid can be corrected or withdrawn 
Options 
Not to be exercised 
Procedural deficiencies in procurement 
Termination of contract is not justified by improper evaluation of 
options under invitation for bids in violation of Defense Acquisition 
Regulation 1-1504(c) (ii) where there is no evidence that bidders sub- 
mitted unbalanced bids or that bidders would have submitted lower base 
bids had options not been evaluated, where no bidder was prejudiced by 
evaluation, and where awarded contract would result in lowest cost to 
Government. However, since it appears option provisions should not have 
been included in solicitation, it is recommended that agency not exercise 
options in reinstated contract 
Payments 
Surety of defaulted contractor 
‘*Unexpended contract balance’’ 
Entitlement of surety 
Surety which completes defaulted contract pursuant to takeover 
agreement with Government is entitled to priority to contract retainages 
under performance bond over trustee in bankruptcy, assignee bank and 
Internal Revenue Service 
Privity 
Subcontractors 
Award ‘‘for’’ Government 
Where prime contractor is conducting competitive procurement de- 
signed to develop second source for subsystem and after proposals are 
received Government encourages prime to consider alternate proposal 
from licensee of subsystem contractor, participation by Government is 
sufficient under Optimum Systems standard for General Accounting Office 
(GAO) to hear protest by potential second source against cancellation of 
solicitation and proposed award of subcontract to licensee 
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CONTRACTS—Continued 
Protests 
Authority to consider 
Executive Branch policy determinations 
Bid protest is not appropriate vehicle to question determinations made 
under OMB Circular A-76 or similar documents since such determina- 
tions relate to Executive Branch policy matters 
Conferences 
Request denied 
Request for conference is denied, since Bid Protest Procedures do not 
explicitly provide for conference on reconsiderations of decisions, and 
matter can be resolved without conference 
Contract administration 
Not for resolution by GAO 
Whether contractor will deliver qualified end product listed on 
Qualified Products List (QPL) is matter relating to affirmative deter- 
mination of offeror’s responsibility and to contract administration. 
General Accounting Office does not review affirmative determination of 
responsibility in absence of showing of fraud or allegations that definitive 
responsibility criteria in solicitation were misapplied, and does not 
review matters of contract administration 
Moot, academic, etc. questions 
Protest against Army making award when aware of protest, which 
Army denies, is rendered moot since record indicates protest was filed 
with General Accounting Office after award 
Persons, etc. qualified to protest 
Interested parties 
Potential contractors, etc. not submitting bids, etc. 
Restrictive specifications 
Submission of proposal is not prerequisite to consideration of protest 
of restrictive solicitation filed prior to closing date for receipt of 
proposals 
Procedures 
Bid Protest Procedures 
Time for filing 
Date basis of protest made known to protester 
Where protester has actual notice of award of contract after timely 
receipt of Commerce Business Daily in ordinary course of business 
within a reasonable time after publication and mailing, timeliness of 
protest may be measured from date publication is received, allowing a 
few days for mailing and receipt of the CBD. Prior decisions are clarified 
to allow for reasonable time for protester to receive publication in 
ordinary course of business. B—182318, Jan. 27, 1975, and other cases 
following rule established therein, modified 
Significant procurement issue exception 
Protester argues that bid rejection as nonresponsive for failure to 
comply with mandatory prebid site inspection requirement was im- 
proper, on basis that prebid site inspection is not appropriate responsive- 
ness criterion. Agency contends that protest is untimely, since it was 
not filed prior to bid opening. However, since agency states that re- 
quirement is now standard in all of its IFB’s, protest presents principle 
of widespread interest for consideration under “significant issue’’ ex- 
ception to General Accounting Office’s timeliness rules 
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CONTRACTS—Continued 
Protests—Continued 
Procedures—Continued 
Bid Protest Procedures—Continued 
Time for filing—Continued 
Sole-source procurement 
Protest concerning sole source nature of a procurement filed more than 
2 months after notice of intent to make contract award was published 
in the Commerce Business Daily is untimely under GAO Bid Protest 
Procedures, 4 C.F.R. 20.2(b)(2) (1978). Even if initial protest had been 
filed with procuring agency, protester delayed too long in pursuing 
matter with General Accounting Office—more than 2 months after 
publication 
Responsibility of small business concerns to perform contract 
Conclusive determination vested in SBA 
Veterans Administration contracting officer’s determination of non- 
responsibility, based on preaward survey which concluded that small 
business concern, otherwise in line for award, does not have capacity 
to perform required work, must be referred to Small Business Administra- 
tion for consideration under certificate of competency program since 
applicable law and regulations no longer allow exception to this re- 
quirement based on urgency 
Subcontractor protests 
Where prime contractor is conducting competitive procurement de- 
signed to develop second source for subsystem and after proposals are 
received Government encourages prime to consider alternate proposal 
from licensee of subsystem contractor, participation by Government is 
sufficient under Optimum Systems standard for General Accounting 
Office (GAO) to hear protest by potential second source against can- 
cellation of solicitation and proposed award of subcontract to licensee__ 
Interested party requirement 
General Accounting Office will consider protest by subcontractor that 
requirement in prime contract solicitation directly affects subcontractor 
and is unduly restrictive of competition 
Timeliness 
While protester knew alternative method was being considered at 
least 2 months prior to final decision being made, protest is timely where 
filed within 10 working days of final decision because to have protested 
earlier would have been premature 
Prime contract specifications 
Allegedly restrictive 
Protest of Navy’s allegedly restrictive approach to subcontracting is 
timely where protester learned of approach after bid opening and filed 
protest within 10 working days thereafter 
Timeliness 
Basis of protest 
Date made known to protester 
Doubtful 
Where record does not contain probative evidence concerning aware- 
ness of protest basis, any doubt as to date on which knowledge was or 
should have been obtained should be resolved in favor of protester. 
Therefore, matter of award is considered on merits 
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CONTRACTS—Continued 
Protests—Continued 
Timeliness—Continued 
Small business set-aside 
Withdrawal 
By amendment Page 
Where protester received amendment to invitation for bids (IFB) less 
than 3 hours before bid opening and filed protest within 10 working days 
of receipt, protest is timely under 4 C.F.R. 20.2(b) (2) (1978) as protester 
did not have reasonable opportunity to file protest before bid opening-. 307 
Small business concern awards. (See CONTRACTS, Awards, Small busi- 
ness concerns) 
Sole-source procurements. (See CONTRACTS, Negotiation, Sole-source 
basis) 
Specifications 
Amendments 
Late receipt effect 
Bidder on total small business set-aside which certifies it is small and 
that large business concern will manufacture, inspect, package, and ship 
supplies indicates that it intends to furnish supplies manufactured or pro- 
duced by large business without small business making significant con- 
tribution to manufacture or production of contract end item. Therefore, 
bid would be nonresponsive under small business set-aside and bidder is 
not prejudiced by withdrawal of set-aside by amendment allegedly issued 
too close to time set for bid opening 
Minimum needs requirement 
Administrative determination 
Purchase of least costly dictating and transcribing systems which 
satisfied legitimate need of various field offices, as determined by agency, 
was proper procurement practice 
Basis for determination 
Where vendor under Federal Supply Schedule (FSS) contract apprises 
procuring activity shortly before award that it offers “‘middle of the line” 
equipment and procuring activity only has specifications for vendor’s 
“top of the line’? equipment, procuring activity, in attempt to reduce 
procurement costs, should have attempted to obtain specifications from 
vendor or General Services Administration and determine if ‘‘middle of 
the line’’ equipment would satisfy Government’s legitimate needs. How- 
ever, since vendor should have advised agency of middle of line equip- 
ment earlier in procurement process and offered equipment met agency’s 
minimum needs and has been delivered and installed, award will not be 
disturbed 
Qualified producis 
Listing 
Capability to deliver listed product 
Contractor responsibility and/or contract administration matter 
Whether contractor will deliver qualified end product listed on Quali- 
fied Products List (QPL) is matter relating to affirmative determination 
of offeror’s responsibility and to contract administration. General Ac- 
counting Office does not review affirmative determination of responsi- 
bility in absence of showing of fraud or allegations that definitive re- 
sponsibility criteria in solicitation were misapplied, and does not review 
matters of contract administration 
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CONTRACTS—Continued 
Specifications—Continued 
Qualified products—Continued 
Requirement 
Qualified Products List (QPL) requirement in solicitation relates to 
qualification of specific products and does not concern qualification of in- 
dividual offerors. Therefore, QPL requirement does not constitute de- 
finitive responsibility criterion 
Restrictive 
Subcontractor selection 
Second-tier subcontractor status 
Minority subcontracting 
Policy of requiring compliance with minority subcontracting clause at 
first tier subcontractor level is not unduly restrictive and does not fore- 
close lower tier minority subcontracting 
Site visits 
Where bid does not take exception to Government’s requirements, bid- 
der’s failure to make mandatory prebid site inspection does not justify 
bid rejection as “nonresponsive,’”’ since acceptance of bid would effec- 
tively bind bidder to perform at bid price in accordance with advertised 
terms and specifications. Purpose of site inspection provision must be 
viewed as warning bidders that site conditions could affect performance 
cost and bidders therefore assume risks of increased performance cost 
caused by observable site conditions, and to protect Government from 
necessity of permitting bid withdrawal or claims after contract award____ 
Tests 
First article 
Waiver denied 
Incumbent contractor 
Waiver of first article approval testing requirement is matter within 
the discretion of procuring agency and will not be questioned by General 
Accounting Office without showing that decision was arbitrary or capri- 
cious. Agency’s decision not to waive first article approval testing for 
incumbent contractor is not arbitrary or capricious where solicitation 
contains a more stringent testing specification than previous year’s con- 
tract and only vendor of essential ingredient in required item has had 
break in production that can reasonably be considered to have effect on 
manufacturing processes 
Waiver 
Invitation provision 
Bidder’s potential eligibility for waiver of first article testing does not 
preclude addition of evaluation factor for such testing, absent determina- 
tion that waiver will be granted 
Subcontractors 
Listing 
Bidder responsibility v. bid responsiveness 
Solicitation requirement for identifying minority subcontractors after 
bid opening was for purpose of determining bidder responsibility, not to 
prevent bid shopping. Consequently, rejection of bid which did not con- 
tain commitment to particular subcontractors would be improper. 
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CONTRACTS—Continued 
Subcontractors—Continued 
Responsibility 
Nonresponsibility finding 
Grant procurement Page 
Grantee’s refusal to permit award of subcontract to particular firm is 
tantamount to negative determination of responsibility with respect to 
that firm, which under circumstances is not de facto debarment without 
due process of law or improper prequalification or other undue restriction 
on competition 
Subcontracts 
Administrative approval 
Review by General Accounting Office 
Where prime contractor is conducting competitive procurement de- 
signed to develop second source for subsystem and after proposals are- 
received Government encourages prime to consider alternate proposal 
from licensee of subsystem contractor, participation by Government 
is sufficient under Optimum Systems standard for General Accounting 
Office (GAO) to hear protest by potential second source against cancella- 
tion of solicitation and proposed award of subcontract to licensee 
Cancellation of solicitation 
Argument that choice of licensing proposal as opposed to proposals for 
development of second source was preprocurement action under Mare- 
mont Corporation, 55 Comp. Gen. 1362, to preclude GAO review is found 
to be without merit since Government and prime contractor were not 
determining minimum needs so much as they were comparing alternative 
proposals for meeting those needs 
Minority subcontracting 
Navy did not act illegally or improperly in considering the use of only 
first tier minority subcontractors in measuring contractor’s compliance 
with minority subcontracting goal in prime contract, since administration 
of subcontracting programs essentially is matter within discretion of Navy- 
Prime contract requirements 
Minority status 
Establishment methods 
Where solicitation allows contractors to rely on written representations 
of subcontractors to determine their minority status, reliance on a letter 
from subcontractor to Navy is proper 
Privity between subcontractor and United States. (See CONTRACTS, 
Privity, Subcontractors) 
Termination 
Convenience of Government 
Administrative determination 
Finality 
Although General Accounting Office (GAO) normally will not con- 
sider protests of decisions to terminate contracts for convenience of the 
Government, GAO will consider protest against termination of contract 
based on an alleged impropriety in the award process 
Propriety of termination 
Termination of contract is not justified where purchasing agent prema- 
turely opened all bids in private to ascertain if bids contained necessary 
papers, low bid was first received and opened, and all bids were kept in 
purchasing agent’s exclusive possession until formal bid “opening,” since 
evidence clearly indicates that no bidder was prejudiced by premature 
opening 
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CONTRACTS—Continued 
Termination—Continued 
Convenience of Government—Continued 
Propriety of termination—Continued 
Reinstatement of contract recommended 
Termination of contract is not justified by improper evaluation of op- 
tions under invitation for bids in violation of Defense Acquisition Regula- 
tion 1-1504(c) (ii) where there is no evidence that bidders submitted 
unbalanced bids or that bidders would have submitted lower base bids 
had options not been evaluated, where no bidder was prejudiced by 
evaluation, and where awarded contract would result in lowest cost to 
Government. However, since it appears option provisions should not have 
been included in solicitation, it is recommended that agency not exercise 
options in reinstated contract 
Tie bids/offers 
Evaluation. (See CONTRACTS, Awards, Equal or tie bids/offers, 
Evaluation) 


COURTS 

Judgments, decrees, etc. 

Payment 

“Final judgment’ requirement 

Judgments against the United States awarding back pay under the 
Back Pay Act but not indicating the dollar amount to be paid are never- 
theless money judgments against the United States and therefore payable 
from the permanent appropriation established by 31 U.S.C. 724a. How- 
ever, since an agency’s computation of back pay is subject to judicial 
review, ajudgment without a dollar amount cannot be considered ‘‘final’’ 
for purposes of certification for payment until General Accounting Office 
has been furnished the agency’s computation together with written indi- 
cation, administrative or judicial, that the plaintiff will accept the 
amount in satisfaction of the judgment 

Indefinite appropriation availability 
Judgments against Government 

Even though the agency or unit head is the nominal defendant in an 
employment discrimination suit under Title VII of the Civil Rights Act 
of 1964, as amended, a suit under 42 U.S.C. 2000e-16 is nevertheless a 
suit against the United States. Judgments against the Federal Govern- 
ment in Title VII actions are therefore payable from the permanent appro- 
priation established by 31 U.S.C. 724a 


DAMAGES 
Private property. (See PROPERTY, Private, Damage, loss, etc.) 


DEBT COLLECTIONS 
Federal Claims Collection Act of 1966. (See FEDERAL CLAIMS COLLEC- 
TION ACT OF 1966) 
Point of diminishing returns 
Under Federal Claims Collection Act of 1966, 31 U.S.C. 951-953, 
Department of the Interior need not pursue collection action in cases of 
underpayments of $1 or less of reclamation fees paid by coal mine opera- 
tors pursuant to Surface Mining Control and Reclamation Act of 1977. 
Further, it is General Accounting Office policy that refunds of over- 
payments of $1 or less should not be made unless specifically claimed 
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ENLISTMENTS 
Bonus. (See GRATUITIES, Enlistment bonus) 


ENTERTAINMENT 

Appropriation availability 

Equal Employment Opportunity programs 

In the absence of specific authority in statute or regulations, appro- 
priated funds may not be expended to procure entertainment for Federal 
employees. Hence agencies without specific authority may not procure 
entertainment such as live ethnic music and artistic presentations, 
characterize it as training and present it in connection with EEO pro- 
grams. We will not question past agency characterizations of EEO pro- 
gram entertainment as training; however, all future entertainment ex- 
penses whether or not in connection with EEO programs will not be 


Department of Interior questions the legality of appropriated fund ex- 
penditure by Bureau of Mines, a subordinate agency, where EEO officer, 
who lacked delegated procurement authority, procured services of cot- 
tractors and payment was eventually made for services rendered. 
Agreements violated the prohibition against the provision of entertain- 
ment from appropriated funds and included payments for premiums on 
insurance coverage of art objects exhibited incident to National Hispanic 
Heritage Week, contrary to the longstanding policy of Government to 
assume its own risks of loss and not to purchase commercial insurance. 
The employee has been advised of the limits of his authority. In view of 
the special facts and circumstances involved, we believe no useful pur- 
pose will be served by taking exceptions to these payments 


ENVIRONMENTAL PROTECTION AND IMPROVEMENT 

Clean Air Act 

State and local air quality regulations 

Federal compliance 

In the absence of express Presidential exemption, the 1977 Amendment 
to section 118 of the Clean Air Act requires Federal facilities to abide by 
State and local laws regarding abatement and control of pollution, to 
same extent as nongovernmental entity, including obtaining permits and 
paying associated fees. Therefore Air Force must pay permit fee to muni- 
cipal air pollution control authority for operation of equipment which 
would be subject to municipality’s air pollution control regulations if op- 
erated by nongovernmental entity 


Water pollution. (See WATER, Pollution prevention) 
EQUAL EMPLOYMENT OPPORTUNITY 

Spanish-Speaking Program 

Establishment 

The Spanish-Speaking Program was established as a component of the 
Federal Equal Employment Opportunity Program by presidential proc- 
lamation on November 5, 1970. Under 42 U.S.C. 2000e-16(b), the 
Civil Service Commission promulgated Federal Personnel Manual letter 
713-18, January 23, 1973, making the Spanish-Speaking Program a 
special emphasis area within the Federal EEO program. Accordingly, the 
Bureau of Mines, within the Department of Interior, is authorized to in- 
stitute a Spanish-Speaking EEO program 
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EQUIPMENT 

Automatic Data Processing Systems 

Acquisition, etc. 

Brooks Act applicability 
Federal Judicial Center procurements 

Federal Judicial Center (FJC), as establishment in judicial branch, 
is ‘Federal agency”’ as term is used in Brooks Act, 40 U.S.C. 759 (1976). 
Since no law expressly exempts FJC from Brooks Act, FJC must comply 
with Brooks Act and General Services Administration’s implementing 
regulations in all automatic data processing equipment procurements_- 
Lease v. purchase 

Propriety 

Solicitation which does not permit consideration of offers to lease to 
Government equipment needed for entirely new system is unduly re- 
strictive where based solely on earlier analysis of comparative cost to 
upgrade existing system, because determination that alternative ap- 
proach is not competitive as to price can only be made by competitive 
procurement 


ESTOPPEL 
Against Government 
Not established 
Surplus sales 
Cancellation of erroneous award 
Government is not bound by its agents acting beyond their authority 
and contrary to law, and the United States is not estopped to deny the 
authority of its agents. 
Prior actions 
Signature acceptance 
Contract matters 
Where record does not contain probative evidence concerning aware- 
ness of protest basis, any doubt as to date on which knowledge was or 
should have been obtained should be resolved in favor of protester. 
Therefore, matter of award is considered on merits 


FEDERAL CLAIMS COLLECTION ACT OF 1966 

Compromise, waiver, etc. of claims 

Collection expense excessive 

Under Federal Claims Collection Act of 1966, 31 U.S.C. 951-953, De- 
partment of the Interior need not pursue collection action in cases of 
underpayments of $1 or less of reclamation fees paid by coal mine op- 
erators pursuant to Surface Mining Control and Reclamation Act of 
1977. Further, it is General Accounting Office policy that refunds of 
overpayments of $1 or less should not be made unless specifically claimed_ 


FEDERAL JUDICIAL CENTER 

Contracts 

Competitive negotiation where practicable requirement 

Although Federal Judicial Center (FJC) is exempt from 41 U.S.C. 5 
(1976) and civilian agency procurement statutes do not apply to FJC, 
examination of FJC’s enabling legislation shows Congress’ intent that 
FJC enter into contracts by “negotiation.” Further, maximum prac- 
ticable competition should be obtained as matter of sound Federal pro- 
curement whenever contracts utilizing appropriated funds are to be 
awarded. Therefore, FJC should award contracts by using competitive 
negotiation where practicable 
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FEDERAL SUPPLY SCHEDULE CONTRACTS (See CONTRACTS, Federal Sup- 
ply Schedule) 
FEES 

License, permit, etc. fees 

State 

Federal agency liability 

Section 404(t), Federal Water Pollution Control Act, as amended, 
requires Federal agencies to comply with State substantive or procedural 
requirements governing discharge in navigable waters of dredged ma- 
terial to same extent as “‘any person.” Section 67, Pub. L. No. 95-217. 
Federal agencies must get permits if required by State for activity in 
question, whether or not State has taken over from United States ad- 
ministration of program for issuance of dredging permits. In present case, 
however, Wisconsin permit requirement does not pertain to dredging 
activities. Therefore, section 404(t) does not apply and permit fee may 
not be paid 

In the absence of express Presidential exemption, the 1977 Amend- 
ment to section 118 of the Clean Air Act requires Federal facilities to 
abide by State and local laws regarding abatement and control of pollu- 
tion, to same extent as nongovernmental entity, including obtaining 
permits and paying associated fees. Therefore Air Force must pay permit 
fee to municipal air pollution control authority for operation of equip- 
ment which would be subject to municipality’s air pollution control 
regulations if operated by nongovernmental entity 
Witnesses 

Payment 

Appropriation chargeable 

Generally, fees and expenses of expert witnesses appointed by the 
court in land condemnation proceedings, whether on motion of the court 
or at request of a party, are considered to be expenses of litigation and 
are therefore pursuant to Rule 706, Federal Rules of Evidence, payable 
by the litigating agency. However, where Tennessee Valley Authority 
(TVA). is the litigating agency, courts have held that costs in condemna- 
tion case cannot be assessed against TVA. Courts have also held that 
costs may not be assessed against the condemnee. Since neither party 
may pay such costs, if court so orders, the Administrative Office of the 
United States Courts may pay litigation expenses from Judiciary appro- 
priations. 52 Comp. Gen. 621 (1973) will no longer be followed 


FOREIGN GOVERNMENTS 
Contracts with United States 
Coin manufacture by U.S. Mint 
Buy American Act does not apply to Bureau of Mint purchases of 
metal for use in manufacturing coins for foreign government because such 
acquisitions are not for public use under terms of Buy American Act__- 
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GENERAL ACCOUNTING OFFICE 
Decisions 
Abeyance 
Pending court, quasi-judicial, appellate board, etc. action 
It is the policy of the General Accounting Office to decline ruling on 
matters in litigation. Hence, no action will be taken on questions of 
whether Variable Reenlistment Bonus payments may be made to mem- 
bers of the Armed Forces who (1) cancelled enlistment extension agree- 
_ ments on the basis of erroneous advice that they were not eligible for the 
previously authorized Variable Renlistment Bonus, 37 U.S.C. 308 
(1970), and (2) executed new enlistment extension agreements in order 
to become eligible for the new Selective Reenlistment Bonus, 37 U.S.C. 


308(1976), since those questions are the subject of pending litigation in 
the Federal courts 


Overruled or modified 
Prospective application 

Department of the Navy asks if the intent of 56 Comp. Gen. 551 (1977) 
requires deduction of leave credited under 54 Comp. Gen. 662 (1975) but 
unused as of April 19, 1977, and whether related claims unresolved be- 
tween the dates of the two decisions are valid. Such leave recredited 
prior to April 19, 1977, remains available for use. The determination in 56 
Comp. Gen. 551 to forego collection action for lump-sum payments made 
for leave recredited, and not to require correction of leave records for 
recredited leave taken pursuant to 54 Comp. Gen. 662, did not validate 
all claims that arose or were presented for payment between the dates of 
the two decisions. Rather, it was to inform agencies that corrective action 
would not be required for actions allowing claims taken prior to April 
19, 1977, pursuant to 54 Comp. Gen. 662 

Reconsideration 

Request for conference 
Denied ; 

Request for conference is denied, since Bid Protest Procedures do not 
explicitly provide for conference on reconsiderations of decisions, and 
matter can be resolved without conference 
Jurisdiction 

Claims 

Personal property damage or loss 

Military Personnel and Civilian Employees’ Claims Act of 1964 pro- 
vides that claim may be allowed only if use of employee’s property under 
the particular circumstances was reasonable, useful, or proper, and if 
damage to employee’s property was not caused wholly or partly by em- 
ployee’s negligence. Settlement is final and conclusive if statutory con- 
ditions are met. Claim of National Labor Relations Board employee, for 
damage to motor vehicle resulting from accident where other partici- 
pant in accident is compensated under Federal Tort Claims Act, is not 
cognizable under Military Personnel and Civilian Employees’ Claims 
Act since settlement under Federal Tort Claims Act amounts to deter- 
mination of employee’s negligence 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Contracts 
Contracting officer’s affirmative responsibility determination 
Definitive responsibility criteria 
What constitutes 
Qualified Products List (QPL) requirement in solicitation relates to 
qualification of specific products and does not concern qualification of 
individual offerors. Therefore, QPL requirement does not constitute 
definitive responsibility criterion 
Defaults and terminations 
Review of procedures leading to award 
Although General Accounting Office (GAO) normally will not consider 
protests of decisions to terminate contracts for convenience of the 
Government, GAO will consider protest against termination of contract 
based on an alleged impropriety in the award process 
Performance 
Contract administration matter 
Whether contractor will deliver qualified end product listed on Quali- 
fied Products List (QPL) is matter relating to affirmative determination 
of offeror’s responsibility and to contract administration. General 
Accounting Office does not review affirmative determination of respon- 
sibility in absence of showing of fraud or allegations that definitive 
responsibility criteria in solicitation were misapplied, and does not 
review matters of contract administration. 
Preprocurement v. procurement actions 
Argument that choice of licensing proposal as opposed to proposals for 
development of second source was preprocurement action under Mare- 
mont Corporation, 55 Comp. Gen. 1362, to preclude GAO review is found 
to be without merit since Government and prime contractor were not 
determining minimum needs so much as they were comparing alternative 
proposals for meeting those needs 
Protests, generally. (See CONTRACTS, Protests) 
Policy determinations 
Bid protest is not appropriate vehicle to question determinations made 
under OMB Circular A—76 or similar documents since such determina- 
tions relate to Executive Branch policy matters 
Subcontracts 
Where prime contractor is conducting competitive procurement de- 
signed to develop second source for subsystem and after. proposals are 
received Government encourages prime to consider alternate proposal 
from licensee of subsystem contractor, participation by Government is 
sufficient under Optimum Systems standard for General Accounting Of- 
fice (GAO) to hear protest by potential second source against cancellation 
of solicitation and proposed award of subcontract to licensee 
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GENERAL ACCOUNTING OFFICE—Continued 

Procedure 

Litigation 

It is the policy of the General Accounting Office to decline ruling on 
matters in litigation. Hence, no action will be taken on questions of 
whether Variable Reenlistment Bonus payments may be made to mem- 
bers of the Armed Forces who (1) cancelled enlistment extension agree- 
ments on the basis of erroneous advice that they were not eligible for the 
previously authorized Variable Reenlistment Bonus, 37 U.S.C. 308 
(1970), and (2) executed new enlistment extension agreements in order to 
become eligible for the new Selective Reenlistment Bonus, 37 U.S.C. 308 
(1976), since those questions are the subject of pending litigation in the 
Federal courts 
Recommendation 

Reporting to Congress 

Contract matters 
Corrective action requested 

Since selection decision may have been influenced by erroneous view 
that awardee was labor surplus area concern, recommendation is made 
that source selection official reconsider his decision. If it is determined 
that award should have been made to protester, it is further recom- 
mended that contract be terminated and award made to protester 


GENERAL SERVICES ADMINISTRATION 
Services for other agencies, etc. 
Procurement 
Automatic Data Processing Systems 
Brooks Act applicability 
Federal Judicial Center status 
Federal Judicial Center (FJC), as establishment in judicial branch, is 
“Federal agency” as term is used in Brooks Act, 40 U.S.C. 759 (1976). 
Since no law expressly exempts FJC from Brooks Act, FJC must comply 
with Brooks Act and General Services Administration’s implementing 
regulations in all automatic data processing equipment procurements- -- 


GRATUITIES 

Enlistment bonus 

Basis for payment 

If an individual enlists in a Reserve component under the Delayed 
Entry Program with a concurrent commitment to serve in a Regular 
component for a period of at least 4 years in a skill designated as critical, 
the award level of the enlistment bonus authorized by 37 U.S.C. 308a 
(1976) must be fixed on the date of enlistment in the Delayed Entry Pro- 
gram, rather than on the date of entry on active duty. Payment of the 
bonus must, however, be contingent on the member’s qualifying and 
serving in his designated military specialty. United States v. Larionoff, 
431 U.S. 864 (1977); 52 Comp. Gen. 105 (1972) 
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GRATUITIES—Continued 
Selective reenlistment bonus 
Computation 
Multiplier 
Effective date 
Selective Reenlistment Bonus payments for extensions of enlistments, 
authorized by 37 U.S.C. 308 (1976), must be based on the award level 
multiplier in effect on the date the extension agreement is executed rather 
than on the date the extension agreement becomes operative, in accord- 
ance with the Supreme Court’s decision in United States v. Larionoff, 
431 U.S. 864 (1977), concerning the similar Variable Reenlistment Bonus. 
50 Comp. Gen. 515, B—-175846, Oct. 4, 1972, and similar cases are over- 


HOLIDAYS 
Annual leave charge. (See LEAVES OF ABSENCE, Holidays) 


INSURANCE 

Government 

Self-insurer 

Department of Interior questions the legality of appropriated fund ex- 
penditure by Bureau of Mines, a subordinate agency, where EEO officer, 
who lacked delegated procurement authority, procured services of con- 
tractors and payment was eventually made for services rendered. Agree- 
ments violated the prohibition against the provision of entertainment 
from applopriated funds and included payments for premiums on in- 
surance coverage of art objects exhibited incident to National Hispanic 
Heritage Week, contrary to the longstanding policy of Government 
to assume its own risks of loss and not to purchase commercial insurance. 
The employee has been advised of the limits of his authority. In view of 
the special facts and circumstances involved, we believe no useful purpose 
will be served by taking exceptions to these payments 


JOINT VENTURES 
Status 
Firms acting as joint venturers are answerable for acts done by their 
co-venturers, or other agents, and may be found nonresponsible because 
of deficient performance by joint venture in prior procurement. 


JUDGMENTS, DECREES, ETC. (See COURTS, Judgments, decrees, etc.) 


LEAVES OF ABSENCE 

Holidays 

Employees receiving premium compensation 

Department of the Navy asks if the intent of 56 Comp. Gen. 551 (1977) 
requires deduction of leave credited under 54 Comp. Gen. 662 (1975) but 
unused as of April 19, 1977, and whether related claims unresolved be- 
tween the dates of the two decisions are valid. Such leave recredited prior 
to April 19, 1977, remains available for use. The determination in 56 
Comp. Gen. 551 to forego collection action for lump-sum payments made 
for leave recredited, and not to require correction of leave records for 
recredited leave taken pursuant to 54 Comp. Gen. 662, did not validate 
all claims that arose or were presented for payment between the dates of 
the two decisions. Rather, it was to inform agencies that corrective action 
would not be required for actions allowing claims taken prior to April 19, 
1977, pursuant to 54 Comp. Gen. 662 
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LEGISLATION 
Construction. (See STATUTORY CONSTRUCTION) 


MILEAGE 

Travel by privately owned automobile 

More than one employee traveling 

Reimbursement basis 

Where an employee utilizes a privately owned vehicle as a matter of 
personal preference when such use is not determined to be advantageous 
to the Government, the employee’s total reimbursement for the travel is 
limited to the total constructive cost of appropriate common carrier 
transportation. In the computation of the constructive costs, the em- 
ployee is not entitled to include the cost by common carrier of transport- 
ing other Government employees who accompany the employee on the 
trip to determine maximum reimbursement when there is no order or 
administrative approval of additional payment 


MILITARY PERSONNEL 
Enlistments 
Bonus. (See GRATUITIES, Enlistment bonus) 
Gratuities. (See GRATUITIES) 
National Guard. (See NATIONAL GUARD) 
Selective reenlistment bonus. (See GRATUITIES, Selective reenlistment 
bonus) 


NATIONAL GUARD 
Death or injury 
While on training duty 
Injury within scope of duties 


A National Guard member is in a travel status for medical and disa- 
bility entitlements for injury incurred while traveling to and from active 
duty training when he leaves his living quarters with the intention of 
going directly to the place where ordered to perform such duty and such 
travel status continues upon completion of his tour when he returns 
directly from his place of duty to his home until he has entered his 
living quarters 


NONDISCRIMINATION 


Officers and employees. (See OFFICERS AND EMPLOYEES, Equal employ- 
ment opportunity) 


OFFICERS AND EMPLOYEES 

Appointments. (See APPOINTMENTS) 
Compensation. (See COMPENSATION) 
Equal employment opportunity 

Spanish-Speaking Program 

The Spanish-Speaking Program was established as a component of 
the Federal Equal Employment Opportunity Program by presidential 
proclamation on November 5, 1970. Under 42 U.S.C. 2000e-16(b), the 
Civil Service Commission promulgated Federal Personnel Manual letter 
713-18, January 23, 1973, making the Spanish-Speaking Program a 
special emphasis area within the Federal EEO program. Accordingly, 
the Bureau of Mines, within the Department of Interior, is authorized 
to institute a Spanish-Speaking EEO program 
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OFFICERS AND EMPLOYEES—Continued 

Hours of work 

Day defined 

Twenty-four hour period 

Army hospital has two work shifts: 0500-1330 and 1100-1930. Em- 
ployees on 1100-1930 shift, who periodically work regular shift 1 day and 
0500-1330 shift next day, claim overtime compensation for work in ex- 
cess of 8 hours. Definition of ‘‘day’’ for purposes of overtime compensa- 
tion is not limited to calendar day but may be any 24-hour period. See 
42 Comp. Gen. 195 (1962). Thus, since Army agreed through negotiated 
agreement to treat workday as 24-hour period from start of shift, em- 
ployees who work mote than 8 hours during 24-hour period but not on 
same calendar day are entitled to overtime compensation 
Leave of absence. (See LEAVES OF ABSENCE) 
Moving expenses. (See OFFICERS AND EMPLOYEES, Transfers, Reloca- 

tion expenses) 
Overtime. (See COMPENSATION, Overtime) 
Prevailing rate employees 

Compensation. (See COMPENSATION, Wage board employees, Pre- 

vailing rate employees) 

Promotions 

Quality step increases 

Action erroneously filed a supervisor’s insufficiently documented rec- 
ommendation of a Quality Step Increase (QSI) for an employee, thus 
causing a delay in the granting of the QSI. Retroactive granting of the 
QSI may not be made since Action had discretion to grant it and em- 
ployee had no vested right to it at a particular time under statute or 
agency regulation 
Temporary 

Cancellation of appointment 

Civil Service Commission (CSC) directed cancellation of employee’s 
temporary appointment at GS-6 level because of violation of CSC re- 
quirements. Since employee had basic qualification for appointment 
and appointment was not contrary to law it was voidable only and cor- 
rective action as ordered by CSC is prospective only. Employee is en- 
titled to all benefits of position to which appointed until seperated or 
transferred 
Training 

Equal Employment Opportunity programs 

In the absence of specific authority in statute or regulations, appropria- 
ted funds may not be expended to procure entertainment for Federal 
employees. Hence agencies without specific authority may not procure 
entertainment, such as live ethnic music and artistic presentations, char- 
acterize it as training and present it in connection with EEO programs. 
We will not question past agency characterizations of EEO program 
entertainment as training; however, all future entertainment expenses 
whether or not in connection with EEO programs will not be allowed - 
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OFFICERS AND EMPLOYEES—Continued 
Training—Continued 
Expenses 
Reimbursement 
Where an employee is sent on a 2-year training assignment overseas 
under 5 U.S.C. 4109 and is authorized to have his immediate family 
accompany him, his entitlements to travel and transportation allowances 
at Government expense on their behalf are limited to those allowances 
specifically prescribed in that section not to exceed employee’s estimated 
aggregate per diem payable, rather than those prescribed for permanent 
change-of-station assignments, since assignments for training purposes 
only are not permanent duty assignments. Since the terms “nontemporary 
storage of household goods” and “shipment of privately owned vehicles”’ 
are not allowances prescribed in that section, neither they, nor related 
costs, i.e., round-trip travel to pick up a shipped vehicle at port of de- 
barkation, may be reimbursed under that section 
Transfers 
Relocation expenses 
House sale 
Actual residence at time of official transfer requirement 
Entitlement to reimbursement for sale of residence incident to a transfer 
requires (under para. C14000.1-1 of 2 Joint Travel Regulations and para. 
2-6.1 of Federal Travel Regulations) that it be the employee’s actual resi- 
dence when he is first definitely notified of the transfer. There was sub- 
stantial compliance where illness of the employee’s wife required living 
in an apartment pending notice of a transfer and here the employee had 
not entirely vacated the house before the transfer notice. Reimbursement 
for sales expense is allowable but subject to deduction of any previous 
reimbursement for lease termination expenses 
Prior to official notice of transfer 
Residence selling expenses in anticipation of transfer from Hawaii may 
be reimbursed where illness of employee’s wife did not permit her to 
continue to live in Hawaii. There was a compelling reason for the transfer 
in the Government’s interest at the time the expenses were incurred, and 
travel orders based on this compelling reason were subsequently issued 
authorizing expenses. Accordingly, there was substantial compliance 
with requirement that there be an administrative intention to transfer 
the employee when the real estate expenses are incurred. James A. Colyer, 
B-182840, February 18, 1975, modified 
Incident to change of official duty station 
The words ‘‘general local or metropolitan area’’ as used in paragraph 
2-1.5b(1) of the Federal Travel Regulations (FTR) are descriptive 
rather than restrictive. These are general criteria rather than fixed rules 
to be narrowly applied in all cases involving transfer between official 
stations which are relatively close to each other. Therefore, it does not 
follow that for relocation to be incident to transfer of duty station it 
must invariably result in less commuting time and distance 
Mileage 
Effect on relocation determination 
Where the old duty station and the new duty station are located 77 
miles apart and the employee’s residence from which he commuted daily 
43 miles to the old station is located midway between the two stations, 
fact that employee chose to relocate to the new station, rather than con- 
tinue to commute 45 miles daily, does not preclude a determination that 
the relocation was incident to the transfer 





INDEX DIGEST 


OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 


Relocation expenses—Continued 
Taxes 

The real estate listing agreement signed by a transferred employee 
incident to sale of his residence at his old duty station required payment 
of 6 percent commission on selling price, plus the applicable gross re- 
ceipts tax on the commission. Employee may be reimbursed for the tax 
paid to the broker under para. 2-6.2a, Federal Travel Regulations, if 
it is customary in area for tax to be passed through to seller. Tax should 
be viewed as part of cost of services rendered by real estate broker, since 
it is neither levied on property nor included in purchase price. 54 Comp. 
Gen. 93 (1974) distinguished 
Travel expenses. (See TRAVEL EXPENSES) 


OVERTIME 
Compensation. (See COMPENSATION, Overtime) 


PAY 
Civilian employees. (See COMPENSATION) 
Gratuities. (See GRATUITIES) 
Selective reenlistment bonus. (See GRATUITIES, Selective reenlistment 
bonus) 


PROPERTY 

Private 

Damage, loss, etc. 

Military Personnel and Civilian Employees’ Claims Act of 1964 

Military Personnel and Civilian Employees’ Claims Act of 1964 pro- 
vides that claim may be allowed only if use of employee’s property under 
the particular circumstances was reasonable, useful, or proper, and if 
damage to employee’s property was not caused wholly or partly by 
employee’s negligence. Settlement is final and conclusive if statutory 
conditions are met. Claim of National Labor Relations Board employee, 
for damage to motor vehicle resulting from accident where other partici- 
pant in accident is compensated under Federal Tort Claims Act, is not 
cognizable under Military Personnel and Civilian Employees’ Claims Act 
since settlement under Federal Tort Claims Act amounts to determina- 
tion of employee’s negligence 


PROTESTS 
Contracts. (See CONTRACTS, Protests) 


PURCHASES 

Purchase orders 

Evaluation propriety 

Where vendor under Federal Supply Schedule (FSS) contract apprises 
procuring activity shortly before award that it offers “middle of the 
line’ equipment and procuring activity only has specifications for vendor’s 
‘top of the line” equipment, procuring activity, in attempt to reduce 
procurement costs, should have attempted to obtain specifications from 
vendor or General Services Administration and determine if “‘middle of 
the line” equipment would satisfy Government’s legitimate needs. How- 
ever, since vendor should have advised agency of middle of line equipment 
earlier in procurement process and offered equipment met agency’s 
minimum needs and has been delivered and installed, award will not be 
disturbed 
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PURCHASES—Continued 

Purchase orders—Continued 

Federal Supply Schedule 

Prices 
Buy American Act differential 
Applicability 

Federal Procurement Regulations provide that Buy American Act 
differential of 12 percent be applied to price of foreign-origin products 
where concern submitting low domestic bid or offer will substantially per- 
form contract in labor surplus area. A 12-percent Buy American Act 
differential should not be applied where vendor under FSS contract pro- 
duced equipment in labor surplus area facility but facility was closed 
before purchase order was issued for equipment because regulations 
contemplate contract performance in labor surplus area after issuance of 
purchase orders so as to help achieve regulatory objective of fostering 
employment in such area 

Procurement at lowest price requirement 

Purchase of least costly dictating and transcribing systems which 
satisfied legitimate need of various field offices, as determined by agency, 
was proper procurement practice 

Mistakes 

Correction 

Contracting officer’s error detection and verification obligation with 
regard to mistake in quotation alleged after performance is measured 
by standards applicable to mistake in oral bid alleged after award. Advice 
by contracting officer that supplier’s oral quotation appeared low in con- 
junction with request for verification was sufficient to communicate 


both existence and nature, to extent known, of suspected mistake. Post- 
verification performance in accordance with purchase order creates bind- 
ing contract and no price adjustment may be authorized on basis of error. 
Price disparity of about 35 percent does not reflect unconscionable bar- 


REGULATIONS 
Federal Procurement Regulations 
Changes 
Small business matters 
Referral to SBA for COC 
Urgency exception eliminated 
Veterans Administration contracting officer’s determination of non- 
responsibility, based on preaward survey which concluded that small 
business concern, otherwise in line for award, does not have capacity 
to perform required work, must be referred to Small Business Adminis- 
tration for consideration under certificate of competency program since 
applicable law and regulations no longer allow exception to this require- 
ment based on urgency 
SALES 
Cancellation 
Erroneous award 
Purchaser not highest bidder 
Where Government administrative error in sale of surplus property 
results in notice of award to second highest bidder, award is unauthor- 
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SALES—Continued 
Legality 
Surplus sales 
Statutory presumption of validity 
Applicability 
Contract v. property interest 
Under solicitation which provides that title will not pass until removal 
of property from Government control, 40 U.S.C. 484(d) does not raise 
conclusive presumption of compliance with surplus sale procedures re- 
quired by law, since property was not removed 


SET-OFF 
Contract payments 
Bankrupt contractor 
Surety v. tax debts 
Surety which completes defaulted contract pursuant to takeover agree- 
ment with Government is entitled to priority to contract retainages under 
performance bond over trustee in bankruptcy, assignee bank and In- 
ternal Revenue Service 


STATES 

License, permit, etc. fees 

Federal agency liability 

Section 404(t), Federal Water Pollution Control Act, as amended, 
requires Federal agencies to comply with State substantive or procedural 
requirements governing discharge in navigable waters of dredged material 
to same extent as “‘any person.’”’ Section 67, Pub. L. No. 95-217. Federal 
agencies must get permits if required by State for activity in question, 
whether or not State has taken over from United States administration 
of program for issuance of dredging permits. In present case, however, 
Wisconsin permit requirement does not pertain to dredging activities. 
Therefore, section 404(t) does not apply and permit fee may not be paid_ 

In the absence of express Presidential exemption, the 1977 Amendment 
to section 118 of the Clean Air Act requires Federal facilities to abide by 
State and local laws regarding abatement and control of pollution, to 
same extent as nongovernmental entity, including obtaining permits and 
paying associated fees. Therefore Air Force must pay permit fee to munic- 
ipal air pollution control authority for operation of equipment which 
would be subject to municipality’s air pollution control regulations if 
operated by nongovernmental entity 


STATUTORY CONSTRUCTION 

Legislative intent 

Typographical errors 

Public Law 95—480 appropriates $36,606,000 for the Office of Inspector 
General, Department of Health, Education, and Welfare, despite con- 
vincing evidence in legislative history showing that each House of Con- 
gress passed bill appropriating $1,000,000 less and that figure in enrolled 
bill was the result of typographical error. Enrolled act, signed by the 
Speaker of the House of Representatives and the President of the Senate, 
and approved by the President of the United States, is conclusive evi- 
dence of the contents of a law passed by Congress 
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STORAGE 

Household effects 

Overseas employees 

Nontemporary 

Where an employee is sent on a 2-year training assignment overseas 
under 5 U.S.C. 4109 and is authorized to have his immediate family ac- 
company him, his entitlements to travel and transportation allowances 
at Government expense on their behalf are limited to those allowances 
specifically prescribed in that section not to exceed employee’s estimated 
aggregate per diem payable, rather than those prescribed for permanent 
change-of-station assignments, since assignments for training purposes 
only are not permanent duty assignments. Since the terms “nontem- 
porary storage of household goods” and “shipment of privately owned 
vehicles’’ are not allowances prescribed in that section, neither they, nor 
related costs, i.e., round-trip travel to pick up a shipped vehicle at port 
of debarkation, may be reimbursed under that section 

TAXES 

Relocation expenses 

Transfers 

Officers and employees. (See OFFICERS AND EMPLOYEES, Trans- 
fers, Relocation expenses, Taxes) 


TENNESSEE VALLEY AUTHORITY 
Condemnation proceedings 
Fees 
Expert witnesses 
Generally, fees and expenses of expert witnesses appointed by the 


court in land condemnation proceedings, whether on motion of the court 
or at request of a party, are considered to be expenses of litigation and 
are therefore pursuant to Rule 706, Federal Rules of Evidence, payable 
by the litigating agency. However, where Tennessee Valley Authority 
(TVA) is the litigating agency, courts have held that costs in condemna- 
tion case cannot be assessed against TVA. Courts have also held that 
costs may not be assessed against the condemnee. Since neither party 
may pay such costs, if court so orders, the Administrative Office of the 
United States Courts may pay litigation expenses from Judiciary appro- 
priations. 52 Comp. Gen. 621 (1973) will no longer be followed 


TORTS 

Claims under Federal Tort Claims Act 

Private property damage, etc. 

Settlement 
Effect 

Military Personnel and Civilian Employees’ Claims Act of 1964 
provides that claim may be allowed only if use of employee’s property 
under the particular circumstances was reasonable, useful, or proper, 
and if damage to employee’s property was not caused wholly or partly 
by employee’s negligence. Settlement is final and conclusive if statutory 
conditions are met. Claim of National Labor Relations Board em- 
ployee, for damage to motor vehicle resulting from accident where other 
participant in accident is compensated under Federal Tort Claims 
Act, is not cognizable under Military Personnel and Civilian Em- 
ployees’ Claims Act since settlement under Federal Tort Claims Act 
amounts to determination of employee’s negligence 
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TRANSPORTATION 
Automobiles 
Authority 
Employee transferred in August 1977 from San Diego, California, to 
Denver, Colorado, drove to new station. Although authorized the use 
of a second automobile, his wife and children traveled by air and shipped 
the second car by commercial carrier. The transportation costs of the 
dependents and automobile plus per diem are less than the constructive 
entitlement of the dependents’ travel by automobile. In the absence 
of specific statutory authorization required by 5 U.S.C. 5727(a), em- 
ployee’s claim for the cost of shipping his privately owned vehicle from 
San Diego to Denver may not be paid 
Overseas employees 
Reimbursement basis 
Where an employee is sent on a 2-year training assignment overseas 
under 5 U.S.C. 4109 and is authorized to have his immediate family 
accompany him, his entitlements to travel and transportation allowances 
at Government expense on their behalf are limited to those allowances 
specifically prescribed in that section not to exceed employee’s estimated 
aggregate per diem payable, rather than those prescribed for permanent 
change-of-station assignments, since assignments for training purposes 
only are not permanent duty assignments. Since the terms “nontem- 
porary storage of household goods” and “shipment of privately owned 
vehicles” are not allowances prescribed in that section, neither they, 
nor related costs, i.e., round-trip travel to pick up a shipped vehicle 
at port of debarkation, may be reimbursed under that section 
Freight 
Charges 
More than one rate applicable 
Where either of two rates may be applied the shipper is entitled to the 
rate which produces the lowest charges on the shipment 
Rates 
Intrastate 
Applicability 
Rates and charges in intrastate tariff are ‘‘otherwise applicable” within 
meaning of alternation provision in tender 
Special agreements 
Special v. tariff rates 
United States and carrier may contract independently of tariff filed 
with State regulatory commission although, in absence of contract, 
tariff applies. Government officers have no authority to contract for 
interstate or intrastate transportation at rates higher than those available 
to the general public for the same or similar services 


TRAVEL EXPENSES 

Constructive travel costs 

Computation 

Where an employee utilizes a privately owned vehicle as a matter of 
personal preference when such use is not determined to be advantageous 
to the Government, the employee’s total reimbursement for the travel is 
limited to the total constructive cost of appropriate common carrier trans- 
portation. In the computation of the constructive costs, the employee is 
not entitled to include the cost by common carrier of transporting other 
Government employees who accompany the employee on the trip to de- 
termine maximum reimbursement when there is no order or administra- 
tive approval of additional payment 
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TREASURY DEPARTMENT 
Bureau of the Mint 
Contracts with foreign governments 
Coin manufacture 
Buy American Act does not apply to Bureau of Mint purchases of 
metal for use in manufacturing coins for foreign government because such 
acquisitions are not for public use under terms of Buy American Act____ 


VEHICLES 
Transportation. (See TRANSPORTATION, Automobiles) 


WATER 

Pollution prevention 

Water Pollution Control Act 

State requirements 

Section 404(t), Federal Water Pollution Control Act, as amended, 
requires Federal agencies to comply with State substantive or procedural 
requirements governing discharge in navigable waters of dredged ma- 
terial to same extent as “‘any person.” Section 67, Pub. L. No. 95-217. 
Federal agencies must get permits if required by State for activity in 
question, whether or not State has taken over from United States ad- 
ministration of program for issuance of dredging permits. In present case, 
however, Wisconsin permit requirement does not pertain to dredging 
activities. Therefore, section 404(t) does not apply and permit fee may 
not be paid 


WITNESSES 
Fees. (See FEES, Witnesses) 


WORDS AND PHRASES 
“Day” 

Army hospital has two work shifts: 0500-1330 and 1100-1930. Em- 
ployees on 1100-1930 shift, who periodically work regular shift 1 day 
and 0500-1330 shift next day, claim overtime compensation for work in 
excess of 8 hours. Definition of “day” for purposes of overtime com- 
pensation is not limited to calendar day but may be any 24-hour period. 
See 42 Comp. Gen. 195 (1962). Thus, since Army agreed through nego- 
tiated agreement to treat workday as 24-hour period from start of shift, 
employees who work more than 8 hours during 24-hour period but not 
on same calendar day are entitled to overtime compensation 
Enrolled act 

Public Law 95-480 appropriates $36,606,000 for the Office of Inspector 
General, Department of Health, Education, and Welfare, despite con- 
vincing evidence in legislative history showing that each House of Con. 
gress passed bill appropriating $1,000,000 less and that figure in enrolled 
bill was the result of typographical error. Enrolled act, signed by the 
Speaker of the House of Representatives and the President of the Senate, 
and approved by the President of the United States, is conclusive evi- 
dence of the contents of a law passed by Congress 
‘*Federal agency’’ 

Federal Judicial Center (FJC), as establishment in judicial branch, is 
‘Federal agency’ as term is used in Brooks Act, 40 U.S.C. 759 (1976). 
Since no law expressly exempts FJC from Brooks Act, FJC must comply 
with Brooks Act and General Services Administration’s implementing 
regulations in all automatic data processing equipment procurements. - __ 
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WORDS AND PHRASES—Continued 

‘*Final’’ judgment 

Judgments against the United States awarding back pay under the 
Back Pay Act but not indicating the dollar amount to be paid are never- 
theless money judgments against the United States and therefore pay- 
able from the permanent appropriation establishéd by 31 U.S.C. 724a. 
However, since an agency’s computation of back pay is subject to judi- 
cial review, a judgment without a dollar amount cannot be considered 
“final’”’ for purposes of certification for payment until General Accounting 
Office has been furnished the agency’s computation together with written 
indication, administrative or judicial, that the plaintiff will accept the 
amount in satisfaction of the judgment 
‘For public use’’ 

Buy American Act does not apply to Bureau of Mint purchases of 
meta] for use in manufacturing coins for foreign government because 
such acquisitions are not for public use under terms of Buy American 


‘General local or metropolitan area’’ 

The words “general local or metropolitan area” as used in paragraph 
2-1.5b(1)) of the Federal Travel Regulations (FTR) are descriptive 
rather tlian restrictive. These are general criteria rather than fixed rules 
to be nsrrowly applied in all cases involving transfer between official 
stations which are relatively close to each other. Therefore, it does not 
follow that for relocation to be incident to transfer of duty station it must 
invariably result in less commuting time and distance 
“High work’’ 

General Services Administration (GSA) questions legality of Federal 
Labor Relations Council decision requiring payment of environmental 
differential for “high work.” GSA believes payment is unauthorized 
because of mistakes of fact concerning height of structure and existence 
of protective wall. Grievance agreement upheld by Council may be imple- 
mented since under Federal Personnel Manual the parties may determine 
entitlement through collective bargaining process. Furthermore, au- 
thorization of environmental differential in the present case does not 
appear to be contrary to law or regulation or to be arbitrary or capricious- 
‘‘Maybank Amendment”’ 

Solicitation provision permitting firm’s status as labor surplus area 
concern to be considered in case of tie bids is intended for use primarily 
in formal advertising and in negotiated procurements where award is to 
be made on basis of price. Where, however, proposals are ‘‘tied’’ based on 
evaluation of both technical and price factors, consideration of labor sur- 
plus area concern status would not be improper and would not involve 
violation of Maybank Amendment 
‘Otherwise applicable’’ 

Rates and charges in intrastate tariff are ‘‘otherwise applicable” within 
meaning of alternation provision in tender 
Pay adjustment limitation 
‘*Pay cap”’ 

Pay adjustment limitation of section 614(a) of Public Law 95-429 
applies only to those employees whose pay is adjusted by one of methods 
listed in that section. Since the pay of employees who negotiated their 
wages under section 9(b) of Public Law 92-392 is not adjusted pursuant 
to any of the methods listed, the section 614(a) limitation does not apply 
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